
OLu Report No. 90-2 November 13, 1990

A DESCRIPTION AND EVALUATION OF THE
MONTGOMERY COUNTY HISTORIC PRESERVATION COMMISSION

EXECUTIVE SUMMARY

. . . . . . . . . . . . . . . . . . . . .
ORGANIZATION AND TERMINOLOGY OF REPORT • •

• •.• 60

III. BACKGROUND.

2

4

1

13

. .
. .

. . .
. . .

. . . . .

. . . . . . . . . .
. . . . . .

. . .

. .

. . . . . . . . . . .

. . .. .. . .

AUTHORITY, SCOPE, AND METHODOLOGY

EVALUATION •

COMPARATIVE INFORMATIONV.

II.

I.

IV.

VII. RECOMMENDATIONS

. . . . . . . . . . . . . . . . . . . . . .VI. CONCLUSIONS

. . . . . . . . . . . . . . . . . . .
• 63

.72

VIII • COMMISSION/DEPARTMENT/AGENCY COMMENTS . . . . . . . . . . . . . . .92

Appendix A: Excerpt From County Code Chapter 24A,
Historic Preservation Resources

Appendix B: Listing of Preservation Fund Grants, FY87-FY90

Appendix C: A Comparison of HPCs in Montgomery County and
Prince George's County

Appendix D: Draft Schedule for HPC Evaluation of Atlas Resources

Appendix E: Suggested Minimum Qualifications
for Historic Preservation Officer Position

Listing of Tables

1. Applicability of Chapter 24A in Municipalities
Not Covered by the Regional District Act ••• . . . . . . . . • lla

•• l6a• • • • • •2.

3.

Expertise of HPC Members Appointed, 1983-1990 • •

Geographic Distribution of HPC Commissioners, 1983-1990 • . . . • l6b

4. Rules of Procedure, Commission Policy Statements, and
Guidelines Adopted by HPC, 1980-1989 •••••••••••••• 20a

Office of Legislative Oversight

100 Maryland Avenue, Rockville, Maryland 208'0, 301/217-7990



Listing of Tables

5. Selected HPC Workload Indicators, 1980-1990 •• · . . . . • • 22a

6. Number and Length of HPC Meetings, 1980-1990 • • • • • • • • • • 238

7. lb.e Process of Amending the Master Plan for
Historic Preservation • • • • • • • • • • • • • • • • • • • • •• 24&

8. Number of Atlas Resources Evaluated by the HPC, 1980-1990 • • • • 24b

9. Status of Historic Resource Designations, as of June 30, 1990 •• 24c

10. Processing Time for Sample of Atlas Resources, 1980-1989 • • • • 24d

11. Summary of Action on Historic District Designations • • • • • • • 25a

12. Historic Area Work Permit Application Process • • • · . . . • • • 2&

· . . . . • • 28b13.

14.

HAWP Applications Considered by the HPC, 1986-1990

HPC's Decisions on HAWPs, 1986-1990 ••••••••• • • • • • • 2&

· . .

15.

16.

Examples of Conditions Placed on HAWP Approvals, 1986-1990

Comparison of Selected Time Limits Defined by County Code,
Executive Regulations, or Rules of Procedure ••••••

· . • 28d

• 30a

17. Record of Demolition by Neglect Investigations, FY86-FY90 • • • • 39a

18. Historic Preservation Tax Credit Process . . . . . . . . . . • • 43a

19. Historic Preservation Tax Credits Granted, FY88-FY90 • • • • • • 43b

20. Historical Activities Support/Nondepartmental Account,
FY81-FY91 • • • • • • • • • • • • • • • • • • • • • • • • • • • • 44a

• • • • • • • • •

21.

22.

Summary of Historic Preservation Grant Fund Activity,
FY87-mO • • • • • • • • • • • • • • • • • • • • •••

Historic Preservation Grant Fund Procedures •

. . . • • 44c

• 44d

23. Estimated DHCD Expenditures for Historic Preservation,
FY88-FY91 • • • • • • • • • • • • • • • • • • • • • • • • • • • • 49a

24. Projects Funded by Certified Local Government Program
Grants, FY88-FY91 • • • • • • • • • • • • • • • • • • • • • • • • 49b

25. Estimated M-NCPPC Planning Staff and Operating Expenses
for Historic Preservation, FYB8-FY91 ••••••• • • • • • 53

26. A Survey of the Structure and Staffing of Historic
Preservation Programs • • • • • • • • • • • • • • • • • • • • • • 61a



EXECUTIVE SlMWlY

This report describes and evaluates the structure, workload. staffing.
and overall operations of the County's Historic Preservation Commission (HPC).

Established in 1979, the HPC has nine citizen members, appointed by the
Executive and confirmed by the Council. County law assigns the HPC an
unusually broad range of adjudicatory, advisory, and administrative
responsibilities, to include acting upon Historic Area Work Permits (HAWPs)
applications, rendering advice on historic site designations, administering
historic preservation grant and loan programs, and public education.

The operation of the HPC has been affected greatly by an increase in the
volume and complexity of HAWP applications, and by the large number of Atlas
resources not yet evaluated for designation on the Master Plan for Historic
Preservation. This study finds that, although County resources dedicated to
supporting the HPC have increased, the current staffing structure does not
enable the HPC to meet effectively all of its statutory responsibilities. In
addition, the report finds that while many citizens regard the HPC as
hard-working, dedicated, and knowledgeable, there are others who have concerns
about the HAWP process and the manner in which HAWP decisions are made.

This report recommends a package of legislative, administrative, and
staffing changes to address problem areas. Major recommendations include:

• Authorize the HPC to establish decision-making panels, to refer cases
to the Hearing Examiner, and to delegate certain matters to staff;

• Revise HPC membership requirements to include representation from
business-related fields; and compensate HPC members at a level
comparable to members of other adjudicatory commissions;

• Establish a sunset date for the Atlaa, and adopt a schedule for
evaluating the remaining Atlaa resources for Master Plan designation;

• Delegate the intake of HAWP applications and the inspection of HAWPs
to staff trained in historic preservation; and develop written design
standards governing HAWP decision-making;

• Develop materials and programs to better educate the public about
historic preservation, and improve the administration of existing
preservation programs;

• Establish a separate Historic Preservation Office within the
Department of Housing and Community Development, and authorize an
additional staff position to manage the office; and

• Provide training to citizens appointed to serve on the County's
adjudicatory boards and commissions.

Finally, this report recommends that the Council direct the Office of
Legislative Oversight to conduct a follow-up evaluation in FY94. If, at that
time, the problems identified in this evaluation have not been addressed, then
the Council should consider modifying the basic structure, administrative
location, and/or authority of the HPC.





I. ADmOJlITY, SCOPE, AHD fmmODOLOGY

A. Authority. Council Resolution No. 11-1907, CX 90 Work Program Qf the
Office Qf Lelislatiye Oyers!cht (OLO),adQpted March 13, 1990.

B. ~. This report describes and evaluates the structure, staffing,
work1Qad, and Qvera11 Qperations of the MQntgomery CQunty Bistoric
PreservatiQn CQmmission (BPC). The scope of this report did nQt include
evaluating the substance of specific cases decided by the BPC, except insQfar
as the study design included reviewing the appeal record of BPC's decisions,
compiling examples Qf BPC's decisions, and interviewing applicants that
appeared before the BPC.

C. MethodQ1QIY. This prQject was conducted during February-June 1990,
by Karen Or1ansky, OLO PrQgram Evaluator, with assistance initially frQm
Ari J. Sky and later from Kenneth Wi1cQx, bQth Public AdministratiQn Interns.
The research design included document and file reviews, interviews, a phone
survey of BistQric Area WQrk Permit applicants, site visits, observations of
BPC meetings, and a survey Qf histQric preservation commissiQns in Qther
jurisdictions. The BPC allocated time fQr discussion with OLO at seven full
Commission meetings and at two special worksessions that were scheduled
exclusively for discussiQn Qf evaluation issues.

Within the CQunty Government, interviews were conducted with staff
from the following departments and offices: the Department of Bousing and
Community Development, the Department Qf Environmental Protection, the Office
Qf Planning PQ1icies, the Office of the CQunty Attorney, the Office of the
Board Qf Appeals, the Office Qf Zoning and Administrative Bearings, the Office
Qf Management and Budget, the Office Qf Personnel, and the Office of the
County CQunci1. In addition, interviews were conducted with the Montgomery
County Planning BQard Chair, the Chair of the Board of Appeals, and M-NCPPC
staff from the MontgQmery CQunty Department of Planning, the MQntgomery County
Department Qf Parks, and the Prince GeQrge's Department of Planning.

Others interviewed included: current members of the BistQric
Preservation Commission; representatives Qf the LQca1 Advisory Panels
appQinted by the BPC; a selection of individuals whQ had fQrmer1y served on
the BPC or the Planning Board; and former County staff whQ had previQus1y been
assigned to support the BPC. InfQrmation was also obtained from the National
Park Service, the National Alliance of PreservatiQn CQmmissions, and the
Maryland Bistorical 'Trust.

Additional feedback from the citizens of the County was obtained
through interviews with attQrneys, architects, planners, and Qther individual
citizens whQ have appeared before the BPC. The research design included
interviews with those who have appeared numerous times before the BPC, as well
as with individuals whQ have appeared once before the BPC during the past
three years.
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D. AcknQwled&ements. ThrQughQut this study, OLO received cQQperatiQn
frQm all parties. In particular, OLO wants tQ acknQwledge the many hQurs that
Executive branch and Planning CQmmissiQn staff spent prQviding infQrmatiQn and
wQrking with OLO. A special thanks is Qwed to Jared CQQper, DHCD HistQric
PreservatiQn Specialist,· AlisQn Vawter, DHCD Office Services Manager,
Edward Lattner, Assistant CQunty AttQrney, and Gwen Marcus, M-NCPPC HistQric
Preservation Planner. The time spent by HPC members, the DirectQr Qf the
Department Qf HQusing and CQmmunity DevelQpment (DHCD), the Deputy DirectQr Qf
DHCD, the Chief Qf the Division Qf CQmmunity Planning and DevelQpment, and
M-NCPPC's Planning Department DirectQr discussing issues and helping tQ
generate constructive recQmmendations was alsQ greatly appreciated.

II. OR.GAIIIZArION AND TERIIIROLOGY OF REPOR.T

A. Or&anization Qf RepQrt

Chapter III, BACIGROUND, reviews events leading tQ the 1979 adQption
Qf the CQunty's Master Plan fQr HistQric PreservatiQn, and the
Qrdinance that created the HistQric PreservatiQn CQmmissiQn; this
chapter alsQ explains the applicatiQn Qf the CQunty's preservatiQn
laws in municipalities, and Qffers brief descriptiQns Qf the Maryland
HistQrical Trust, the Certified Local Government prQgram, and the
National Register Qf Historic Places.

Chapter IV, EVALUATION, describes and evaluates the structure Qf the
HPC; staff suppQrt fQr the HPC; and the way in which the majQr
responsibilities assigned by law tQ the apc have been and are
perfQrmed.

Chapter V, COKPABATTVE INFOBRATION, cQmpares the structure, staffing,
and respQnsibilities Qf the CQunty's apc tQ histQric preservatiQn
commissiQns in Qther jurisdictions.

Chapter VI, summarizes OLO's CONCLUSIONS, and Chapter VII, Qutlines
OLO's R.ICOMMERD6TIORS, fQr changes tQ the laws and regulatiQns
gQverning the apc, the staff reSQurces supporting the apc, and Qther
aspects Qf apc's QperatiQns.

Chapter VIII, DEPAR.1!mBT/AGKlfCY/CmMISSION e<mENl"S, contains the
written CQmments received on a draft of this repQrt.

if Mr. CQoper has since resigned from his pQsitiQn with the CQunty Government,
effective July 27, 1990.

-2-



B. RepQrt TerminQlQiY

CLG

CPD

DEP

DHCD

BAWP

HPC

HPLF

LAP

Master Plan

MDT

M-NCPPC

Locational Atlas and Index Qf HistQric Sites in
MQDtiomery COunty

Certified Local GQvernment

Division Qf CQmmunity Planning and DevelQpment in the
County's Department Qf HQusing and CQmmunity
Deve1Qpment

Department Qf EnvirQnmental PrQtectiQn

Department Qf HQusing and CQmmunity DevelQpment

HistQric Area WQrkPermit

MontgQmery CQunty HistQric Preservation CQmmissiQn

HistQric PreservatiQn Loan Fund

'*Local AdvisQry Panel

Master Plan fQr HistQric Preservation

Maryland Historic Trust

Maryland-National Capital Park and Planning Commission

• When the County CQuncil is exercising its authQrity circumscribed by
the Regional District Act. it is technically called the District Council. For
simplicity, this repQrt consistently uses the term CQunty CQuncil tQ refer tQ
the elected legislative bQdy of Montgomery County.

• Unless otherwise indicated. all State law citations in this report
reference the Annotated CQde Qf Maryland (1989); and all County law citations
reference the MQntgQmery County CQde (1984). as amended.

• In accordance with the definitiQns outlined in CQunty Code Chapter
24A. HistQric Resources Preservation. a property listed on the Atlaa is
referred tQ as an historic resource; and a property designated on the Master
Plan fQr Historic Preservation is referred to as an histQric site.

'* Pre-1989. the LAPs were called "Local Advisory Committees" Qr LACs.
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III. BACKGROUND

A. Le;islative HistQry

1. The CQunty's AuthQrity tQ AdQpt Local Laws CQnceroin; Historic
Preservation. The CQunty's authQrity tQ adQpt lQcal laws and regulatiQns
concerning the preservatiQn Qf histQric reSQurces derives frQm the State's
delegation Qf land use pQwer tQ the CQunty in the Regional District Act.
There is alsQ mentiQn Qf histQric preservation in the Express PQwers Act, the
State's general delegation Qf pQwers tQ all charter cQunties in Maryland.

MontgQmery CQunty's planning and zQning pQwers are circumscribed
by the Regional District Act, Article 28 Qf the AnnQtated CQde Qf Maryland.
The Regional District Act grants certain local planning and zoning authQrity
tQ the County CQuncils of Montgomery and Prince George's Counties; the CQunty
Executives of MQntgomery and Prince George's Counties; and the
Maryland-NatiQnal Capital Park and Planning CQmmission (M-NCPPC), a ten-member
commission cQmposed Qf the five members of the MQntgQmery County Planning
BQard and the five members Qf the Prince George's CQunty Planning BQard.

On May 24, 1973, the Regional District Act was amended tQ
authQrize the M-NCPPC to make and adopt and, from time to time, amend a Master
Plan for HistQric Preservation to:

••• identify and designate sites, structures with their
appurtenances and environmental settings, or districts having
historical, archaeQlogical, architectural, or cultural value.
(1973 Maryland Laws, Chapter 848)

This plan designating historic sites is considered a "functional
master plan" that amends the General Plan for the Maryland-Washington Regional
District.* As a functional master plan, the Master Plan for Historic
Preservation must be prepared and adopted in accQrdance with prQcedures
outlined in State and County law; these procedures are described in mQre
detail later in this report.

In addition to authorizing the adQption of a Master Plan fQr
Historic Preservation, the Regional District Act authorizes the County
CQuncils of MontgQmery and Prince George's counties to provide by ordinance:

* First adopted in 1964, the General Plan is a comprehensive plan required by
State law for the physical development of Montgomery County. In broad terms,
the General Plan establishes policy guidelines fQr land use, transpQrtation,
conservation, Qpen space, sewer and water systems, emplQyment, and housing;
and indicates areas suitable fQr residential purposes, business or industry,
agriculture, open space, recreation, and cQmmunity facilities.
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• • • regulations for the protection, preservation, and
enhancement of sites, structures with their appurtenances and
environmental settings, or districts of historical,
archaeological, architectural, or cultural values designated on
the adopted and approved General Plan. (1973 Maryland Laws,
Chapter 848)

The Regional District Act provides that the Master Plan for
Historic Preservation may include sites, structures with their appurtenances
and environmental settings located in municipalities not subject to the
jurisdiction of M-NCPPC, with the consent of the governing body of that
municipality. In Montgomery County, this language pertains to municipal
corporations that, under State law, have zoning authority and authority to
establish their own Historic District Commissions.*

Two years after explicit authority related to historic
preservation was added to the Regional District Act, the General Assembly
amended the Express Powers Act to add Section 5(BB), titled "Historic and
Landmark Zoning and Preservation". This section, enacted during the 1975
session of the General Assembly, specifies that, in addition to any existing
charter provision or local law providing for planning and zoning, all charter
counties in Maryland are authorized to: "enact laws generally for historic

\and landmark zoning and preservation, II and to "enact such laws to be
administered generally by an Historic District Commission, and to provide for
appeals."

2. EYents Leadin& to the Adoption of the Master Plan for Historic
Preservation and Historic Preservation Ordinance. This section summarizes the
major events during the 1970's that preceded the adoption of the County's
Master Plan for Historic Preservation and historic preservation ordinance in
July 1979.

• The Council appointed the Mont&Qmery COunty Historical Review
COmmittee. In June 1973, the CQunty Council adopted ResQ1ution 7-1259 to
establish the County Historical Review CQmmittee, compQsed of five members:
the Director of the County's Department of Libraries, a representative of the
Montgomery County Historical Society, and three non-governmental members with
expertise in historical research. This Committee was directed to oversee the
development of a written history of the County, tQ determine the number of
historical resources in the County, and to study approaches fQr preserving
them. The Historical Review Committee's end prQduct was a bOQk, A Grateful
Remembrance. the StQry Qf Mont&omery COunty. Maryland. published jointly in
1976 by the CQunty GQvernment and the Montgomery County HistQrical SQciety.

* See SectiQn F of this chapter (page 11) for further infQrmation about the
application Qf histQric preservation laws in municipalities.
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• The P1annini BQard directed staff tQ prepare an inventQry Qf
histQric reSQurces. In September 1973, the MQntgQmery CQunty Planning BQard
directed M-NCPPC staff tQ prepare an inventQry Qf all histQric reSQurces in
the CQunty. The MQntgQmery CQunty Parks Department staff assembled this index
between 1973 and 1976. The end prQduct, titled The LQcational Atlas and Index
Qf Historic Sites in Montiomery CQunty, published in OctQber 1976, listed
apprQximate1y 1000 histQric reSQurces and districts lQcated thrQughQut the
CQunty.

• The P1annfni BQard appointed the Montiomery CQunty AdvisQry
Committee Qn HistQric Sites. In September 1977, the Planning BQard publicly
expressed its CQncern abQut "the rapid lQSS Qf histQric reSQurces thrQugh
deve1Qpment", and the lack Qf a methQd in the CQunty fQr incQrpQrating the
prQtectiQn Qf histQric reSQurces intQ the planning prQcess. TQ address these
concerns, the Planning BQard appQinted an AdvisQry CQmmittee on HistQric
Sites, cQmpQsed Qf 14 citizens and Qne Planning BQard member, whQ served in an
ex-officiQ capacity. This AdvisQry CQmmittee was charged with the tasks Qf:
develQping a Master Plan of HistQric Sites and Districts fQr the CQunty; and
drafting an ordinance for the regulation and preservation Qf historic sites
placed Qn the Master Plan.

M-NCPPC provided staff suppQrt fQr the AdvisQry Committee,
with additiQna1 prQfessiona1 assistance provided by Sugar1Qaf Regional Trails,
Inc. The Committee's work was financed in part by federal grants made
available through the Maryland HistQrical Trust for survey and planning
activities, under the prQvisions of the National Historic Preservation Act Qf
1966.

• The CQUDci1 placed a moratorium OD the demolition or
substantial alteration of Atlas resources. In January 1978, the County
Council adopted Bill 41-77, Preservation of Historic Sites, to place a
moratorium on the demolition or substantial exterior alteration of all
resources identified on the Atlaa. The intent of the moratorium was to
safeguard the County's identified historic resources until the Advisory
Committee on Historic Sites completed its work, and a compreheDsive approach
to historic preservation in the County was in place. Bill 41-77 was enacted
with a sunset date Qf July 1, 1980.

• The Advisory Committee on HistQric Sites cQmpleted its wQrk.
The result of the Advisory Committee's work was a draft Qf the County's Master
Plan for HistQric Preservation and a draft historic preservation ordinance.
On April 11, 1979, the Planning BQard transmitted to the Council and CQunty
Executive a fQrmal Preliminary Draft of the Master Plan; and on April 17,
1979, the Council apprQved introduction of Ordinance 9-4. which proposed to
create CQunty Code Chapter 24A, HistQric Resources Preservation.

The Planning Board and Council conducted a joint public
hearing on May 21, 1979, and joint wQrksessions on June 1 and June 29, 1979.
Based upon the public hearing and worksessions, a number of revisions were
made to both the prQposed ordinance and the Preliminary Draft; and on July 16,
1979. the Planning Board transmitted to the CQuncil and the County Executive
the Final Draft Master Plan for Historic PreservatiQn.
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• The Council takes final action. On July 24, 1979, the
Council enacted Ordinance 9-4 to create County Code Chapter 24A, Historic
Resources Preservation, and adopted the County's first Master Plan for
Historic Preservation. On September 12, 1979, the Master Plan was fonma11y
adopted by the M-NCPPC as an amendment to the General Plan.

B. Summary of the Master Plan for Historic Preservation and Historic
Preservation Ordinance Adopted in July 1979

1. The Stated Purpose. The Master Plan for Historic Preservation
and Chapter 24A, Historic Resources Preservation, were adopted in July 1979 as
complementary measures; together, they constituted a comprehensive approach to
preserving County sites identified as having historical, archaeological,
architectural, and/or cultural value. Chapter 24A requires the preparation
and adoption of a Master Plan for Historic Preservation, and the Master Plan
in turn calls for the enactment of a County preservation ordinance.

The purpose of the Master Plan, as stated in its introduction, is
to:

• provide a rational system for evaluating, protecting, and
enhancing Montgomery County's heritage for the benefit of present
and future County residents. By integrating the protection of
important historic resources into the planning process, and by
developing a range of incentives and educational programs, the
Plan provides a means to augment the County's attractiveness as a
place to live and work, and as a place with a visible heritage.

Similarly, the intent of Chapter 24A, Historic Resources
Preservation, as stated in the opening section of the ordinance is to:

• provide for the identification, designation, and
regulation, for purposes of protection, preservation and
continued use and enhancement, of those sites, structures with
their appurtenances and environmental settings, and districts of
historical, archaeological, architectural, or cultural value•••
(and) to preserve and enhance the quality of life in the County,
safeguard the historical and cultural value of the County,
strengthen the local economy, stabilize and improve property
values in and around such historic areas, foster civic beauty,
and to preserve such sites, structures, and districts for the
education, welfare, and continued utilization and pleasure of the
citizens of the County, the State of Maryland, and the United
States of America. (Section 24A-l. Purpose)

2. Summary of the Master Plan. The Master Plan for Historic
Preservation, as adopted by the Council in July 1979, consisted of five
chapters plus appendices.
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The Master Plan summarized the County's history of development
and architecture. reviewed the status of the County's historic resources. and
identified how current (i.e •• 1979) plans and policies at the County and
municipal levels affected historic resources. The Master Plan proposed that
the County implement a "system to protect and enhance the County's heritage".
to include:

• Creating an Historic Preservation Commission charged with the
responsibility to see that. "the historic resources in the
County are evaluated and means for safeguarding them are
undertaken;"

• Using existing and proposed government planning. regulatory.
and administrative devices to promote historic preservation;
and

• Developing a broad public education program.

In addition the Master Plan listed historic sites in the County
to be designated for protection by the County's preservation ordinance; and
contained a proposed Design Guidelines Handbook. intended for use as a guide
for new design. preservation. and restoration of historic sites in the County.

3. Sunmary of Ordinance 9-4. Chapter 24A. Historic Resources
Preservation. as enacted by Ordinance 9-4:

• Directed that a Master Plan for Historic Preservation be
prepared. and outlined criteria to be used in considering
historic resources for designation on the Master Plan;

• Established an Historic Preservation Commission (HPC).
assigned the HPC specific powers and duties. and outlined the
standards and procedures for the issuance of Historic Area
Work Permits;

• Established a process for handling cases of demolition by
neglect. defined as historic sites or resources that are
deteriorating due to the failure of the owner to provide
necessary maintenance;

• Established a process for handling applications to demolish
or substantially alter historic resources identified on the
~t but not yet evaluated to determine whether they should
be placed on the Master Plan; and

• Established penalties for violations of Chapter 24A.

The structure and responsibilities of the HPC. and details of
Chapter 24A are discussed more fully in Chapter IV of this report.
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D. Releyant Amendments to Qowty Law Since 1979

Amendments to the County Code enacted since 1979 that affect the work
of the Historic Preservation Commission and the provisions of Chapter 24A,
Historic Resources Preservation, are summarized below in chronological order.

• October 1982: Bill 42-82 establishes a uniform system of fines,
procedures for enforcement, and civil penalties for violations of the County
Code. As part of this omnibus bill, violations of Chapter 24A are classified
as "Class A" violations, resulting in a civil penalty of $250 per day for
initial offenses, and $500 per day for repeat offenses.

• June 1984: Bill 1-84 adds a new article, "Tax Credit for
Historic Preservation," to Chapter 52, Taxation. This law establishes a tax
credit for work performed with an Historic Area Work Permit approved by the
BPC, or for ordinary maintenance on historic sites that costs more than $1,000
and is determined by the BPC to have, "historic, architectural, or cultural
value." The tax credit is equal to ten percent of the amount expended on
restoration and/or preservation of the historii property, and is credited
towards the taxpayer's real property tax bill.

• June 1984: Bill 68-83 amends Chapter 56, Section 1,
"Rehabilitation Loan Fund", to make owners of historic structures or
properties eligible for loans from the Rehabilitation Loan Fund to
rehabilitate their p~~perty. The law provides that such loans must be
approved by the HPC.

• July 1988: Bill 15-88 amends Chapter 24A, to establish an
historic preservation easement program. Under this program, the owner of an
historic site may offer the County a preservation easement. subject to BPC's
recommendation and the County Executive's approval. In addition, Bill 15-88
authorizes the County to share preservation easements with the Maryland
Historical Trust.***

* Executive Regulation 122-85. "Administrative Guidelines for Real Property
Historic Preservation Tax Credit," went into effect with Council approval on
December 17, 1985; this regulation was reviewed and re-issued as Executive
Regulation 35-86, effective June 1, 1987. See page 42 for more about use of
the tax credit.

** Executive Regulation 115-85, "Administrative Guidelines for the Historic
Preservation Loan Fund", were approved by the Council on March 19, 1985. See
page 43 for more about the use of this fund.

*** See page 43 for more about the easement program.

-9-



• September 1989: Ordinance 11-59 amends Chapter 24A to: change
the appeals body for HPC decisions on Historic Area Work Permits from the
Circuit Court to the County Board of Appeals; require the HPC to adopt method
(2) executive regulations, for administration of its responsibilities; and
modify certain hearing requirements and deadlines for handling applications to
demolish or substantially alter resources listed on the Atla4.

October 1989: Bill 13-89 extends the availability of the
County's historic preservation tax credit (see description of Bill 1-84,
enacted in June 1984) to property owners in municipalities that have the
authority to establish their own Historic District Commissions, pursuant to
authority granted in State law.

E. Provisions in the County's Zonina Ordinance

In addition to the sections of County law summarized above, Chapter
59, Zoning, contains the following provisions regarding the preservation of
historic sites:

• Section 59-A-6.2. Historic Site Preservation, establishes a
procedure whereby developers who desire to preserve an historic site may apply
to the Planning Board for a density transfer from that site to an adjoining
property, provided that the transfer is from a tract of lower density to a
tract of higher density, subject to certain conditions. This law further
permits the Planning Board to enter into a contract with a developer
requesting such a density transfer that specifies the future uses that would
be permitted for the specific site.*

• Section 59-D-2. Project Plan for Optional Method of Development.
CBD Zones. Section 59, establishes a procedure whereby the existing 20 percent
public use space requirement for an Optional Method Project may be transferred
to include more than one lot, provided that the project will, "preserve an
historic site, building, structure, or area". This ordinance was enacted to
provide a method for large retail or residential proj:£ts to preserve historic
sites as a way to meet public use space requirements.

* This provision was enacted by ZTA F-807 in August 1972, and amended by ZTA
75020 in February 1976; according to M-NCPPC staff, it was used one time soon
after its original passage.

** This provision was enacted by ZTA 87028 on March 15, 1988, and according to
M-NCPPC staff, has not been used to date.
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F. The Application of County Preservation Laws in Municipalities

While the authority granted to the County under the Regional District
Act applies to much of the County, the following seven municipalities have
their own zoning authority: Barnesville, Brookeville, Gaithersburg,
Laytonsville, Poolesville, Rockville, and Washington Grove. State law,
(Article 66B), empowers these municipal corporations to establish their own
Historic District Commissions, and to pass local laws to protect historic
resources within their jurisdiction.

Table 1 (page lla) shows which of the seven municipal corporations
not covered by the Regional District Act have opted to be covered by the
County's preservation law, and which have established their own Historic
District Commissions. The record indicates that only Brookeville has opted to
be covered by Chapter 24A; and only Gaithersburg and Rockville have
established their own Historic District Commissions.

Chapter 24A applies to the remaining portion of the County covered by
the Regional District Act; this includes the jurisdictions of Chevy Chase
Village, Chevy Chase Section 3, Chevy Chase Section S, the Town of Chevy
Chase, Garrett Park, Glen Echo, Kensington, Martin's Addition, Somerset, and
Takoma Park. These municipalities, which are under the Regional District Act,
can control certain aspects of historic preservation through their housing and
building codes. In addition, these municipalities have the authority to
review and comment on nominations of historic resources to the County's Master
Plan for Historic Preservation as well as to the National Register of Historic
Places.

G. The Maryland Historical Trust. the Certified Local Government Program
and the National Register of Historic Places

1. The Maryland Historical Trust (MUT). The MHT is an agency
established by State law charged with conducting the State's historic
preservation activities, including those assigned to the State by federal
law. The Director of MHT is appointed by the Governor as the State's Historic
Preservation Officer. MHT is administratively located within the Maryland
Department of Housing and Community Development.

The MaT is responsible for surveying historic resources and
districts for listing on the National Register of Historic Places and the
Maryland Inventory of Historic Sites.· MHT can acquire and hold real property
and easements for preservation purposes. MHT also distributes federal and
state funds made available for preservation projects.

• Resources listed on the County's~ are included on the Maryland
Inventory of Historic Sites.
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Table 1

Applicability of Chapter 24A in Municipalities
Not Covered by the Regional District Act

Municipality

Municipality Has Opted to
be Covered by Chapter 24A,

Historic Resource Preservation
Municipality Has Own

Historic District Commission

Barnesville

Brookeville

Gaithersburg

Laytonsville

Poolesville

Rockville

Washington Grove

No No

Yes No

No Yes

No No

No No

No Yes

No No

Source: Montgomery County Municipal League chart indicating application or
County laws in municipalities, November 1989.
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2. The Certified Local Government Program. Local governments that
meet federal standards established by the Department of Interior, as well as
standards established by the MHT, are eligible to receive matching funds for
preservation activities through the "Certified Local Government (CLG)"
program. In 1985, Montgomery County became the first jurisdiction in Maryland
eligible for CLG funding.

Under standards established by the Department of Interior in
1984, to receive CLG funds, a local government must:

• Enforce state or local legislation for the designation and
protection of historic resources;

• Have a qualified historic preservation review commission
established by state or local legislation;

• Maintain a system for the survey and inventory of historic
properties; and

• Provide for adequate public participation in local historic
preservation programs, including the process of recommending
properties for nomination to the National Register.

To become a CLG in Maryland, local governments must also meet
additional standards established by MHT. State CLG standards include a number
of requirements related to the structure and responsibilities of the local
historic preservation commission. Specifically:

• The local historic preservation commission must have at least
five members t of which a minimum of two mus t be qualified
(according to State criteria) in architecture, history,
architectural history, or archaeology;

• Each member of the local historic preservation commission
must attend at least one MHT-approved informational or
educational meeting annually;

• The local historic preservation commission must review and
render decisions upon any proposed alterations, relocations,
proposed demolitions, or new construction on historic sites
designated for protection under local law; and

• The decisions by the local historic preservation commission
on alterations to historic sites must be binding upon
applicants, although the local statute must also provide for
an appeal of the Commission's decision.
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As a local government that meets CLG standards, the County is
eligible to apply for "pass through" federal funds allocated to CLGs in
Maryland by MDT. The MDT awards matching grants to CLG applicants on a

i · b • ."compet t1ve aS1S.

3. The National Reiister of Historic Places. The National Register
of Historic Places, established in 1966, is a list of public and private
historic resources of federal, state, and/or local significance. Properties
may be nominated to the National Register by the HPC, the County Government,
or individual citizens. In Maryland, the process of designating properties on
the National Register is managed by the Maryland Historical Trust; and
concurrence of the National Park Service and the U.S. Department of
Transportation is required.

Listing on the National Register does not regulate the use of
property or otherwise prevent demolition or alteration. However, when a
property listed on, or eligible for inclusion in, the National Register might
be destroyed or damaged by an undertaking involving federal funds, licensing,
or federal approval, the project must be reviewed by the MDT and the federal
Advisory Council on Historic Preservation. The comments of these bodies are
not binding on the federal agency or the applicant for federal assistance.

Sites listed on the National Register, similar to sites
designated on the County's Master Plan, are eligible to apply for financial
assistance from a number of sources to include: matching grants from the MDT;
federal income tax credit for the certified rehabilitation of income-producing
buildings; and State income tax deductions for the cost of restoration or
rehabilitation.

N. EVALUATION

This chapter is organized as follows:

section A, Overview of Statutory Responsibilities, outlines the range of
regulatory, advisory, and administrative duties assigned by law to the
HPC.

section B, COmmission Structure, examines the composition of the HPC, the
record of HPC appointments, HPC's use of committees, compensation of HPC
members, and the Local Advisory Panels.

section C, Procedures and Recordkeepini, reviews HPC's efforts to develop
written procedures and guidelines, and assesses the maintenance of HPC's
records.

section D, Workload, provides an overview of HPC's workload since 1980 •

." See page 49 for more about CLG funds received by the County.
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Sections E through J describe and evaluate how the major statutory
functions of the HPC have been performed during the past ten years:

• Evaluating historic resources for Master Plan designation
(Section E);

• Acting upon applications for Historic Area Work Permits
(Section F);

• Reviewing building permit applications for work on Atlaa
resources (Section G);

• Investigating and enforcing demolition by neglect cases
(Section H);

• Providing information and public education materials on historic
preservation (Section I); and

• Administering historic preservation tax credit, grant, easement,
and loan programs (Section J).

Section K, Staff Su~~ort, reviews the history and current levels of staff
support provided to the HPC and related historic preservation activities,
and analyzes a number of staffing issues.

A. Qyerview of Statutory Res~Qnsibilities

By law, the responsibilities of the HPC are the same today as they
were when the HPC was established in 1979. County law (Section 24A-S) assigns
the HPC a broad range of powers and duties, which encompass specific
adjudicatory, advisory, and administrative responsibilities.

HPC's adjudicatory responsibilities are:

• To act upon applications for Historic Area Work Permits; and

• To serve as the appellate body for citations issued by the County
under the demolition by neglect provisions of Chapter 24A.

HPC's advisory responsibilities are to recommend to the Planning
Board, County Executive and/or County Council concerning:

• The designation of historic sites on the Master Plan for Historic
Preservation;

• Subdivision proposals that affect an historic site or resource;
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• Programs and legislation concerning historic preservation; and

• Updates to the Locationa1 Atlas and Index of Historic Sites.*

HPC's administrative responsibilities extend to both program
administration and internal Commission business. In the program
administration area, the HPC responsibilities are:

• To administer the historic preservation easement program and any
revolving funds or grant programs to assist in historic
preservation; and

• To serve as a clearinghouse for information on historic
preservation, specifically to provide information and educational
materials to the public and to undertake activities to advance
the goals of preservation in the County.

In terms of internal administration, the HPC's responsibilities are:

• To appoint members to Local Advisory Panels to assist and advise
the Commission on the performance of its functions;

• To employ consultants or other temporary personnel as needed; and

• To promulgate method (2) executive regulations for the proper
transaction of its business.

A recurrent question posed by many of those interviewed during the
course of this evaluation was whether it is unique to find an adjudicatory
board also assigned other types of duties. A comparison of HPC to other
adjudicatory boards and commissions in the County indicates that a number of
others are assigned, similar to HPC, both adjudicatory and advisory
responsibilities, e.g., Animal Matters Hearing Board, Landlord-Tenant
Commission, Sign Review Board.

It is more unusual for an adjudicatory board to also be assigned, by
law, a significant program administration and public education
responsibility. Similar assignments are, however, found with the Ethics
Commission, which in addition to performing a quasi-judicial role is also
responsible for educating the public and providing information about the
County's ethics laws; and with the Planning Board, which in addition to
performing advisory and regulating functions, also administers programs and
devotes resources to public education activities.

* Section 24A-5(k) also authorizes the HPC to: "Delineate the extent of
appurtenances and environmental setting associated with an historic site or
resource." Although the law does not specify what decision process this power
pertains to, in recent years, this authority has been interpreted to be part
of HPC's advisory role with respect to designating properties on the Master
Plan and approving subdivision applications that affect an historic site or
resource.
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B. COlIIDfssion Structure

1. General Description. The basic structure of the Ristoric
Preservation Commission has not been changed since the original ordinance to
establish the RPC was enacted in 1979:

• Membership: The RPC has nine members, appointed by the
County Executive and confirmed by the Council.

• Qualifications: Each member must be a County resident. The
four fields of history, architecture, preservation, and urban
design must be represented "by a minimum of one member
qualified by special interest, knowledge, or training." The
remaining members shall, "to the extent possible, be selected
to represent the geographical, social, economic, and cultural
concerns of the residents of the County."

• Officers: The Chair and Vice-Chair of the RPC are appointed
by the County Executive, with consideration given to the
recommendation of the Commission.

• Terms: Commissioners serve three-year staggered terms, and
members continue to serve until their successors have been
appointed.

• Removal: A cOlllDissioner may be removed "for cause" from the
HPC by the County Executive.

• Compensation: Commissioners receive no compensation, but may
be reimbursed for actual expenses incurred in performance of
their duties.

2. The Record of Appointments. Individuals appointed to the HPC
since 1983 represent a broad cross-section of County talent and expertise.
Table 2 (page l6a) and Table 3 (page l6b) show the expertise represented on
the HPC, and the geographic distribution of HPC members by year since 1983.*

The law, as currently written, requires that, "the four fields of
history, architecture, preservation, and urban design shall be represented by
a minimum of one member qualified by special interest, knowledge, or
training." In practice, this language has been interpreted as requiring four
separate individuals to be appointed, i.e., one expert in each of the four
fields listed. (As currently written, the law could also be interpreted as
allowing one person to fulfill more than one requirement, e.g., allowing an
architectural historian to fulfill both the requirements for expertise in
architecture and expertise in history.)

* Resumes of RPC appointees prior to 1983 were not available.
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Table 2

Expertise of HPC Members Appointed
1983 - 1990

Number of Commissioners Expertise of
lEach of the Four Fields of Law I IOther Commissioners*I
I I I I I

Year History Architecture Preservation Urban Design Other

1983 1 1 2 0 4 Attorneys,
1 Police Officer

1984 1 1 2 0 4 Attorneys,
1 Police Officer

1985 1 1 3 1 3 Attorneys

1986 3 2 2 0 1 Attorney,
1 Horticulturist

1987 2 2 3 0 1 Horticulturist,
1 Journalist

1988 2 2 2 0 1 Horticulturist,
1 Builder,
1 Journalist

1989 2 2 3 0 1 Horticulturist,
1 Builder,
1 Journalist

1990 1 1 2 0 1 Horticulturist,
1 Bui1de:r~

1 Real Estate Agent/
retired Police
Officer,

2 Attorneys

* The law requires the other HPC members appointed to represent the geographical,
social, economic, and cultural concerns of the residents of the County.

Source: Resumes of HPC appointees, 1983 - 1990.
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Table 3

Geographic Distribution of HPC Commissioners
1983 - 1990

POSTAL ADDRESS 1983 1984 1985 1986 1987 1988 1989 1990

Bethesda 1 1 1

Chevy Chase 1 1 1 1 1 1 1

Clarksburg 2 2 1 2

Gaithersburg 1 1 1 1 1 1

Garrett Park 1 1 1 1 1

Germantown 1 1 1 1

Kensington 1 2 1 1 2 1

Rockville 2 2 2 2 2 1 1 1

5ilver Spring 1 1 1 1 2 3 2 2

Takoma Park 1 1 1 1

Washington Grove 1 1

No. of Commissioners 1 1 1 0 1 2 2 4
Residing in Master
Plan Site/District

Source: Resumes of HPC appointees, 1983 - 1990.
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The data compiled in Table 2 indicate that the requirements for
expertise on the HPC in the fields of history, architecture, and preservation
have been met each year by at least one HPC member qualified by special
interest, knowledge, or training. The requirement for expertise in the field
of urban design, however, has been met only once during the past eight years,
and this individual resigned after serving for only one year.

County law requires that HPC members not specifically appointed
because of their expertise in history, architecture, preservation, or urban
design should, to the extent possible, represent the geographical, social,
economic, and cultural concerns of County residents. The record shows that:

• Other members appointed to the HPC during the past eight years
have represented a variety of professions including law,
horticulture, journalism, and real estate;

• HPC appointees have represented different parts of the County
geographically; during the past decade, except for one year
(1986), the HPC has included at least one Commissioner residing
in either a Master Plan site or historic district; and

• Since 1983, there have been 16 men and nine women appointed to
the HPC 1983; only two of the HPC appointees since 1983 have been
racial minorities.

To date, no HPC member has been removed for cause. However, ten of
the 25 citizens appointed to HPC between 1983 and 1990 resigned before their
full three-year terms was completed. Interviews with a number of former HPC
members indicate that the most coumon reason for resigning was that serving on
the HPC was "too time consuming." One HPC member resigned because of a family
illness, and another resigned because he was elected to a municipal council
seat. One individual stated that his resignation was submitted in part
because of frustrations with what was perceived as inadequate staff support
for the Coumission, and another resigned because the Council passed a
resolution t~at prohibited County employees from serving on County boards and
coumissions.

3. Compensation: A Comparative Perspective. Current law specifies
that HPC members shall serve without compensation, but may to be reimbursed
for actual expenses incurred in performance of their duties. Beginning this
year, in accordance with standard procedures implemented for all boards,
coumittees, and coumissions staffed by Executive branch staff, HPC members
have been provided with forms on which to submit for reimbursement for
mileage, parking, and baby sitting expenses.

'* This Council resolution (No. 10-560), adopted January 31, 1984, was later
rescinded by another Council resolution (No. 11-108), adopted February 24,
1987.
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The provision in Chapter 24A that specifies HPC members shall
serve without compensation was. until enactment in October 1990 of Bill 46-90.
i"Boards. Committees. Commissions. and Advisory Councils." inconsistent with
Iprovisions contained in Chapter 2 of the County Code. Prior to passage of
IBill 46-90. Chapter 2 defined four categories of County-appointed committees.
(adjudicatory. licensing. program direction. and advisory). and stated that
"members who serve in the adjudicatory category shall be compensated." As a
cOlllllission that "adjudicates factualand legal matters." HPC fit the
definition of an adjudicatory committee.

As part of Bill 46-90. the requirement that all adjudicatory
cOlllllittees be compensated was deleted. Specifically. Bill 46-90 eliminated
the committee category system. and provided the County with greater discretion
with respect to compensating committee members. As amended. Section 2-145 now
provides that:

Unless a law expressly precludes compensation. the Council may establish
compensation for members of a particular committee by an appropriation
that funds a line item in the budget. An appropriation may establish
levels of compensation by categories or subcategories of committees.

Chapter 2 is now consistent with the County's practice of
compensating members of certain adjudicatory boards and not others. At
present. members of some adjudicatory boards and commissions receive an
established payment per meeting (e.g •• Landlord-Tenant Commission. Human
Relations Commission Panels). while others receive an established amount per
year (e.g •• Board of Appeals. Merit System Protection Board). In addition to
HPC. other adjUdicatory commissions that currently receive no compensation
are: the An~l Matters Hearing Board. the Ethics Commission. and the recently
created Commission on Common Ownership Communities. Bill 46-90 a110 phases
out the current compensation for members of the Sign Review Board.

Interviews with HPC members indicate that they each spend. on
average. between 25-30 hours per month on Commission business; the HPC Chair
spends an additional 20-25 hours per month preparing for meetings, drafting
correspondence, and consulting with staff. A typical month for an HPC member
involves two evening meetings of the full Commission, plus meeting preparation
time. which includes reviewing written material and conducting site visits.
HPC members also take turns representing the Commission at Planning Board and
Council public hearings and worksessions. some of which take place during the
day.

In addition to the routine workload. HPC members frequently put
in extra time to, for example: meet in executive sessions to discuss and draft
HPC decisions on complex cases; meet with staff to discuss procedures for
processing HPC's work; and serve on HPC subcommittees appointed for special
projects.

* During the legislative debate on Bill 46-90. the Council indicated its
intent to direct the next Committee on Committees to analyze the issue of
equitable compensation for members of County boards and committees.
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4. HPC Committees. Current law does not empower the HPC to make
decisions by committee, and therefore, all of HPC's decision-making is done by
the Commission sitting as a whole.

At various times during the past decade, however, HPC committees
have been formed for the purpose of working on discrete tasks, and making
recommendations back to the full Commission. HPC committees, composed of one
to four HPC members have been appointed for tasks such as:

• Reviewing grant applications;

• Drafting rules and procedures;

• Interviewing applicants for the DHCD staff position assigned
to support the work of the HPC; and

• Interviewing candidates who have applied for appointment to
the HPC.*

5. The Local Advisory Panels. Current law (Section 24A-5(d»
authorizes the HPC "to appoint members to local advisory panels to assist and
advise the Commission on the performance of its duties."

In 1983, the HPC wrote procedures governing the role of "Local
Advisory Committees" (LACs), and appointed LACs for the historic districts of
Kensinlton, Capital View Park, Brookeville, Hyattstowu, and the City of Takoma
Park.* The number of members on each LAC ranged from five to nine, with at
least one member qualified in history or architecture. Members were appointed
for staggered three-year terms.

During most of the 1980s, the LACs performed a range of functions
related mostly to Historic Area Work Permits (HAWPs).*** The Chair of the LAC
was authorized to receive HAWP applications within the historic district, and
to determine if the application was complete. LACs were authorized to hold
review sessions on HAWPs and to encourage applicants to appear before them.
The LACs made recommendations to the HPC on whether HAWP applications in their
respective districts should be approved. Other duties of the LAC included:
assisting with the research on historic properties; and helping to draft
design review guidelines.

* The County Executive has traditionally requested that HPC provide
recommendations on appointments.

** An amendment to designate an historic district in Takoma Park on the Master
Plan is pending before the Planning Board.

*** For more information about the HAWP process, see pages 27-35.
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During the Fall of 1989, acting upon advice of the Office of the
County Attorney, the HPC revised the role of the LACs; in addition, the LAC in
Takoma Park was disbanded. A draft executive regulation outlining a revised
role of the LACs was written in November 1989. The regulation, which renames
the advisory groups Local Advisory Panels (LAPs), proposes changes in
procedures to clarify that LAPs are appointed to perform an advisory function
only, that HAWP applications no longer are submitted to LAPs, and that
applicants are not required to attend LAP meetings.

Some LAP members have reacted negatively to the proposed regulation.
In particular, LAP members voice objection to no longer being able to accept
HAWP applications at the local level, and feel that LAPs no longer have
sufficient time to review HAWPs. LAP members had become accustomed to being
the entry point for HAWPs, and feel they had served an important function by
working closely with their neighbors early on in the process.

Comments from LAP members were obtained at a special retreat held
between HPC and LAP members in February 1990. As of this writing the
executive regulation regarding the role of the LAPs is in the process of being
finalized, and is expected to be transmitted to the Council for final action
before the end of the year.

C. Procedures BDd leeordkeepinc

1. Written Procedures, Guidelines, and Regulations. Soon after the
UPC convened its first meeting in January 1980, attention was given to
establishing written procedures to outline how the Commission would accomplish
its duties. In February 1980, the HPC formally adopted its first written
Rules of Procedure. These Rules included application procedures for Historic
Area Work Permits (HAWPs) and general meeting guidelines.

HPC's initial Rules of Procedure were formally amended only once
by the HPC, and additional statements of Commission policy were set forth by
separate resolutions adopted by the HPC at various times during the 1980's.
The issues addressed in these resolutions are summarized in Table 4 (page 20a).

While the record evidences that the HPC has, since its inception,
paid attention to establishing written procedures, one impression shared by
many of those interviewed throughout this OLO study is that the HPC has few,
if any, written procedures. Perhaps this perception is because the various
resolutions constituting HPC's adopted procedures and guidelines have never
been compiled into one document that is readily available to both
Commissioners and members of the public. Another factor that has likely
contributed to a perception that the HPC does not have written procedures is
that the HPe has never adopted County-wide standards and guidelines for making
decisions on HAWPs.
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Table 4

Rules of Procedure, Commission Policy Statements,
and Guidelines Adopted by the Historic Preservation Commission

1980- 1989

Subject

Rules of Procedure

Ordinary Maintenance

Date
Adopted

2/21/80

3/27/80

Date(s)
Amended

11/5/81

5/21/81
9/31/81
3/7/85
7/21/88

Highlights

• Established HPC procedures for
officers, meetings, HAWP consideration
and notification.

• 1981 amendment established procedures
for advertisement of public appearances
regarding HAWPs.

• Defined the types of projects which,
as "ordinary maintenance", would not
require a HAWP.

• 1985 amendment delegated authority to
determine what constituted "ordinary
maintenance" to DHCD staff and the
LACs, "in an attempt to relieve the
workload of the Commission."

Substantial Alteration 7/17/80 5/21/81
6/4/87

• Established definition of "substantial
alteration" of historic resources.
This definition was used to review
building permit applications for work
on Atlas resources.

• This practice was discontinued in 1989
at the advice of the County Attorney's
Office.

Historic Districts· 10/16/80 4/1/82 • Specified that historic districts need
not be contiguous by definition, and
that age should be an important
consideration.

• 1982 amendment redefined HPC's position
on district boundaries.

(continued)
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Subject

HPC Participation

Local Advisory
Committees/Panels
(LACs/LAPs)

Trees Located Along
Rights-of-Way

Date
Adopted

4/7/83

5/83

6/21/84

Date(s)
Amended

n/a

4/84
4/88

Highlights

• Provided guidelines to HPC members on
effective participation in the Master
Plan Amendment process.

• Prior to 1989, the LACs served as the
body for consideration of HAWP
applications within historic districts;
HAWPs were forwarded to the HPC with a

**recommendation by the LAC.

• Instituted policy regarding trees that
have been moved along rights-of-way.

Historic Preservation 6/21/84
Fund*

Conflicts of Interest* 1/23/86

9/6/84

n/a

• Established policy for HPC selection
and staff administration of the
Historic Preservation ("Mini-Grant")
Fund.

• Policy concerning potential conflicts
of interest.

Secretary of the
Interior's Standards
for Rehabilitation
and Guidelines for
Rehabilitating

*Historic Buildings

2/5/87 • Adopted Department of the Interior's
standards for use in considering
proposals affecting historic sites.

* Actual documents not located in DHCD or County Attorney's files; record of action
was noted in HPC minutes.

** In November 1989, draft Executive Regulations proposed changing the role of the LACs
(now known as "LAPs") in response to concerns raised by the County Attorney's Office
over the legality of the pre-1989 arrangement.

Source: DHCD and County Attorney's historic preservation files, HPC minutes 1980-1989.
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In September 1989, Chapter 24A was amended to require that the
HPC adopt rules, regulations, and guidelines for the administrati~n of its
responsibilities in the form of method (2) executive regulations. In
November 1989, the HPC forwarded drafts of two executive regulations to the
Office of the County Attorney and members of the Local Advisory Panels for
review: one regulation deals generally with Commission procedures, and the
other deals specifically with the role of Local Advisory Panels. These
executive regulations, should be forwarded to the Council for action before
the end of the year.

In contrast to the Rules of Procedure adopted in 1980, HPC's
recently drafted executive regulations evidence greater similarity to
regulations of other County adjudicatory boards. For example, the regulations
address such issues as: allowable evidence, ex parte communications,
cross-examination, and right to counsel. When adopted by the Council, these
executive regulations will supersede any procedures previously adopted
internally by the HPC.

2. Assessment of HPC's recQrdkeepini. Minutes of HPC's meetings
have, with the exception of a brief period in late 1988 and early 1989, been
well kept and serve as the best record of HPC's decisions during the past ten
years. The minutes, which are maintained chronologically in binders, include
records of HPC's decisions on HAWPs, and summaries of HPC's discussions of
advisory matters, e.g., master plan designations, subdivision proposals.
HPC's records of research conducted on individual historic resources are also
well organized.

Substantial progress bas been made during the past year to
improve other records of HPC business, which were not consistently organized
prior to 1989. Current DHCD staff characterize the pre-1989 records as having
few "standard operating procedures." For example, file drawers were
mislabeled, there was no cross-referencing between HAWP applications and the
related photos and slides, and except for searching through every' file, there
was no tracking of whether an individual property had applied for and/or
received more than one HAWP.

An effort is currently underway to organize all files by site and
historic district. In addition, all HAWP applications since mid-1989 have
been entered into a computerized database to allow for better tracking of
workload and case histories.

* With method (2) executive regulations, the Council has 60 days to approve or
disapprove by resolution the proposed regulations; if the Council has not
acted within 60 days, then the proposed executive regulations are deemed
approved.
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D. Workload

This section provides an overview of HPC's workload since 1980.
Sections E through J will then review in more detail how HPC performs its
major adjudicatory, advisory, and administrative responsibilities.

1. Workload Data. Table 5 (page 22a) lists, by year, the number of
Historic Area Work Permit (HAWP) applications, substantial alteration cases,
and subdivision applications reviewed by the HPC since 1980. In addition, the
table lists the number of proposed Master Plan sites researched each year.

The number of HAWP applications considered by the HPC steadily
increased from 1980 through 1989. The increase in HAWP applications has
paralleled the increase in the number of sites designated on the Master Plan
during the past decade. The number of HAWP applications is likely to increase
in future years, especially if proposed historic districts currently under
review (e.g., Takoma Park, Garrett Park, Chevy Chase) are designated on the
Master Plan.

Interviews with DHCD staff and HPC members indicate that, during
the past ten years, the amount of Commission time needed to review HAWP
applications has steadily increased. During the past year, it is estimated
that consideration of HAWPs consumed 75 to 80 percent of the HPC's time.

Until August 1989, the HPC spent time discussing applications for
building permits that affected historic resources listed on the Atlaa. These
applications were listed on the HPC's agenda as "substantial alteration
cases." The number of substantial alteration cases considered by the gPC
between 1984 and 1989 was a significant component of HPC's workload, ranging
from 25-41 cases each year. As will be discussed later in this report, upon
advice of the County Attorney, the HPC stopped discussing these substantial
alteration cases in August 1989.

The number of subdivision applications reviewed by the HPC has
ranged between three and 36 each year; and the number of proposed Master Plan
sites evaluated each year by the HPC has ranged from 15 to 92. Between
January 1980 and June 30, 1990, a total of 510 historic resources were
reviewed by the HPC, which averages out to almost 50 a year.

A review of HPC's agendas and minutes indicate that in addition
to the items listed on Table 5 (page 22a), the Commission has spent time on
other matters, to include:

• Holding preliminary consultations with HAWP applicants; the
number of preliminary consultations each year has ranged from
one tosu;

• Evaluating properties nominated for inclusion on the National
Register of Historic Places;
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Table 5

Selected Historic Preservation Commission Workload Indicators
1980 - 1990

1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990*

HAWPs 4 9 4 10 28 22 21 43 55 76 66

Substantial
Alterations 0 5 6 11 29 33 41 25 35 38 0

Subdivision
Applications 8 10 3 8 7 10 16 14 36 14 20

Proposed
Master Plan
Sites 56 92 33 56 89 49 37 38 15 32 26

* Data for 1990 is projected based upon doubling workload data collected for the
time period January 1 to June 30, 1990.

Source: HPC minutes and agendas, 1980-1987, 1988 (Jan-Sep), 1989, and 1990, and
transcripts of HPC meetings 1988 (Oct-Dec).
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• Administering the Preservation Grant Program, reviewing
historic preservation tax credit applications, discussing the
allocation of grant funds, and discussing a proposed public
education program.

Commission time has also been consumed by internal administrative
matters, e.g., developing procedures and policies, appointing members to Local
Advisory Panels, and discussing the role of staff assigned to support the work
of the HPC.

2. Number and lenath of HPC's meetinas. The data outlined in
Table 6 (page 23a) shows increases in both the number and length of HPC
meetings during the past decade. The HPC met formally in public session at
least 15 times each year 1980-1985, and met at least 19 times each year
1986-1989. If the number of meetings during the second half of 1990 continues
at the rate for the first six months, the HPC will meet 24 times this year.
The length of HPC meetings has also increased during the past ten years,
currently averaging more than four hours.

It is important to note that the number of public HPC meetings
does not include HPC worksessions held to discuss a particular issue or case,
or HPC committee meetings. Interviews with DHCD staff and HPC members
indicate that, during the past two years, Commissioners have each attended six
to eight additional meetings to discuss HPC business. As discussed earlier in
this report, BPC members report spending an average of 25-30 hours per month
on BPC matters; the Chair devotes an additional 20-25 hours per month.

A review of BPC minutes indicates that Commissioner attendance at
HPC meetings has, overall, been good. On average, seven of nine Commissioners
are in attendance at HPC meetings. During 1989, a majority of Commissioners
attended all 22 meetings held, and the highest number of meetings missed by
anyone Commissioner was six.

E. Evaluatina HistQric ResQurces fQr Master Plan DesignatiQn

1. StatutQry Requirements. SectiQn 24A-3 prQvides that the CQunty
shall prepare, adQpt, and approve a Master Plan fQr Historic PreservatiQn.
Chapter 24A also Qutlines the criteria that shall be applied in cQnsidering
histQric reSQurces for designation.

SectiQn 24A-5 assigns the BPC with the respQnsibility to research
histQric reSQurces, and tQ recQmmend tQ the Planning BQard which Qnes shQuld
be designated as histQric sites Qr histQric districts on the Master Plan. In
additiQn, the HPC is charged with recommending tQ the Planning Board updates
to the CQunty's inventor: Qf histQric reSQurces, the Locational Atlas and
Index of HistQric Sites.

* FQr background on the Atlaa, see page 6.
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Table 6

Number and Length of
Historic Preservation Commission Meetings

1980 - 1990

1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990*
Number I I I I I I I I I I I 1

of Meetings I 17 I 18 I 15 I 19 I 18 I 18 I 19 I 20 I 21 I 22 I 24 I
I I I I I I 1 I I I I I

Total Hours 1 49 I 51 I 42 I 52 I 53 I 54 1 58 I 62 I 85 I 95 I 104 I
1 I I I I 1 I I I I 1 1

Average Length I 2:451 3 I 2:451 3 I 3 I 3 I 3 I 3 I 4 I 4:151 4:201
(Hr:Min) I I I I I I I I 1 I I 1

* Data for 1990 is projected based upon doubling reported data collected for the
time period January 1 to June 30, 1990.

Note: Data represents only formal public HPC meetings; it does not include HPC
worksessions or committee meetings.

Source: HPC minutes and agendas, 1980-1987, 1988 (Jan-Sep), 1989, and 1990,
and transcripts of HPC meetings 1988 (Oct-Dec).
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As an amendment to the General Plan, the process of designating
sites on the Master Plan for Historic Preservation must adhere to the
procedures outlined in State and County law for all General Plan amendments.
The steps in the designation process are summarized in Table 7 (page 24a).

2. Evaluatins Historic Resources for DesiiDation in Practice:
General. Table 8 (page 24b) lists, by year, the number of historic resources
listed on the Atlaa reviewed by the HPC since 1980. The data show that the
number of Atlaa resources evaluated each year by the HPC ranged between 15 and
92, for a total of 510 Atlaa resources evaluated during the past decade.

As shown on table 9 (page 24c), of the 995 resources listed on
the Atlaa, 240 have been placed on the Master Plan, and 268 have been removed
from the A.t..lAs.; 107 resources are "in process", and there remain 380 M.l..as.
resources yet to be evaluated by the HPC.

During the early 1980's, research on historic resources was
provided by the Office of the Park Historian. Since 1983, almost all research
has been conducted by consultants on contract to DHCD; some research has been
funded with Certified Local Government (CLG) funds.

The process of evaluating Atlaa resources has taken a good deal
longer than originally anticipated. At the time the County's first Master
Plan for Historic Preservation was adopted, it was expected to take no longer
than five years to evaluate the almost 1,000 resources listed on the Atlaa.

The number of Atlaa resources evaluated each year by the HPC has
depended upon the availability of staff and funds for research, and the number
of competing demands on the HPC's time. During the past three years, because
a special staff effort has been made to integrate historic designations into
area and sector master plans, the number of resources reviewed has also
depended upon the Planning Board's approved master plan work schedule.

3. Lensth of Process ins Time. Data collected on a sample of 80
·Atlaa resources confirm a commonly held perception that designating historic
sites on the Master Plan is a lengthy process. Specifically, as shown on
Table 10 (page 24d), the length of time between HPC's recommendation on an
Atlaa resource and the County Council's final decision has averaged between
848 days (2 years, 4 months) for sites designated on the Master Plan, and
1,348 days (3 years, 8 months) for resources removed from the Atlaa.

The length of the Master Plan designation process is not out of
line with the length of time that it has taken to complete some other General
Plan amendments during the past decade. Amendments to the Master Plan for
Historic Preservation appear to follow the pattern of other master plan
amendments, that is, once a staff draft of the amendment has been introduced,

1rthe process tends to keep moving.

1r For additional information on how master plan amendments are approved, and
data on the length of time to prepare master plan amendments, see OLO Report
No. 88-4, The Preparation of Master Plans in Montsomery COunty.
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1)

2)

3)

4)

5)

6)

Table 7

The Process of Amending
the Master Plan for Historic Preservation

The HPC researches historic resources and recommends to the Planning
Board whether resources should be designated as historic sites or
historic districts on the Master Plan for Historic Preservation.

M-NCPPC staff prepares a Preliminary Draft Master Plan Amendment that
outlines the historic resources being recommended for designation on
the Master Plan for Historic Preservation, and identifies the
resources recommended for removal from the Atlas. The Planning Board
holds a public hearing on the proposed Amendment, for which notice
must be given within 30 to 60 days prior to the date of the hearing.

Following closure of the record, the Planning Board holds a
worksession on the proposed Amendment. Upon completion of the
worksession process, the Planning Board approves a Final Draft
Amendment and transmits it to the County Executive, with a copy to
the County Council.

~())\~
Within 60~after receiving the Final Draft Amendment, the County
Executive submits to the Council the Final Draft Amendment,
indicating any changes and a statement of the reasons for each change.

After receiving the Final Draft Amendment, the Council has 180 days
within which to approve, modify, or disapprove the amendment. Within
45 days, the Council sets a public hearing, for which public notice
must be given 30 to 60 days before the date of the hearing.
Following closure of the public record, the Council is required to
hold a worksession on the Final Draft Amendment.

If the Council modifies the Final Draft Amendment, it must be
returned to the County Executive, who then has 10 days in which to
approve or disapprove the modified Amendment. If the County
Executive disapproves the Amendment, it must be returned to the
Council with written reasons; the Council then has ten days within
which to override the Executive's veto by a vote of five members.

Within 60 days following the approval of the Final Draft Amendment,
the Planning Board and then the full M-NCPPC formally adopt it as an
amendment to the Master Plan for Historic Preservation; once formally
adopted, the amendment is considered an amendment to the General Plan
for the Maryland-Washington Regional District.

* The County Council will expand to nine members in December 1990; an override
of the Executive's veto will then take six votes.
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Table 8

Number of Atlas Resources Evaluated
by the Historic Preservation Commission

1980 - 1990*

1980

1981

- 56

- - - - 92

1982 - - - - - - - - 33

1983

1984

1985

1986

1987

1988

1989

1990

Total Number of Atlas Resources
Evaluated by HPC 1980-1990:

- 56

- - 89

- 49

- 37

- - - 38

- 15

- 32

- - - - - 13**

510

* In addition, 61 Atlas resources were recommended for inclusion in the Master
Plan for Historic Preservation as part of the original 1979 Master Plan.

** Includes data on master plan evaluations completed through June 27, 1990.

Source: HPC minutes and reports to the Maryland Historical Trust.
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Table 9

Status of Historic Resource Designations
As of June 30, 1990

Number of resources on Locational Atlas 995

Number of resources either placed on the
Master Plan for Historic Preservation or
removed from the Atlas* 508

Number of resources in process** 107

Number of resources
yet to be evaluated by the HPC 380

* As of June 30, 1990, 240 resources (including 13 districts) have been placed
on the Master Plan for Historic Preservation, and 268 resources have been
removed from the Atlas.

** This includes resources that have already been reviewed by the HPC, and are
either awaiting Planning Commission, County Executive, and/or Council action.

Source: M-NCPPC files.
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Table 10

Processing Time for Sample of Atlas Resources
Considered for Designation in the Kaster Plan for Historic Preservation

1980 - 1989

• Atlas for Inclusion in the Master Plan
• 40 resources

I Average Processinf Time (in days)

IFrom HPC Recommendation I From Planning Board I I
Ito Planning Board I Recommendation to I Total Processing I
IRecommendation I County Council Decision I Time I

Days

• Atlas Resources Not Desi ated for Inclusion in the Master Plan
sample size • resources

I Average Processinf Time (in days)

IFrom HPC Recommendation I From Planning Board I I
Ito Planning Board I Recommendation to I Total Processing I
IRecommendation I County Council Decision I Time I

Days

Source: M-NCPPC records of HPC and Planning Board recommendations, and County
Council decisions, 1980 - 1989.
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The most time consuming part of the designation process has been
between the time the HPC has completed its recommendation, and the time the
Planning Board forwards its recommendation as a formal Final Draft Amendment.
Once a Final Draft Amendment is forwarded from the Planning Board, there are
statutory time limits established for the County's Executive and County
Council's review; i.e., the County Executive has 60 days, and the Council has
180 days.

The sample data also show that resources removed from the Atlaa
have taken significantly longer to process than resources designated as
historic sites on the Master Plan. The practical explanation for this is
that, in order to use the Council's time most efficiently, M-NCPPC staff have
tended to compile resources recommended for removal from the~ and send
them forward as a package. It should also be noted that although State and
County law make it clear that County Executive and Council action is required
to designate an Atlaa resource on the Master Plan, the law is unclear as to
whether Executive and Council action is similarly required to remove
properties from the Atlaa.

4. Correlation of HPC's ReCommendation on Desisnation with Final
Action. Although examples can be found of disagreement among the parties, the
record shows that final Council action on the designation of historic sites
and districts on the Master Plan has, in the great majority of cases,
concurred with recommendations by the HPC, the Planning Board, and the County

*Executive.

Table 11 (page 25a) summarizes the recommendations and action
taken on the 13 historic districts designated on the Master Plan as of
June 30, 1990. The data indicate that all of the historic districts
recommended by the HPC for designation were placed on the Master Plan; and in
a majority of cases, the HPC, the Planning Board, the County Executive, and
the Council all concurred about the boundaries of the district. There is only
one example (the Germantown Historic District), where final Council action on
the boundaries of the historic district can be characterized as significantly
modifying the original recommendation of the HPC.**

Data collected on the sample of 80 individual Atlaa resources
either removed from the Atlaa or designated on the Master Plan between 1980
and 1989 indicate that:

* The formal review by the County Executive of all master plan amendments has
only been required by law since 1986 changes to the Regional District Act
provided the County Executive with the authority to participate fully in the
preparation and review of master plans, which includes the authority to veto
Council decisions on master plans.

** As of June 30, 1990, there was only one example, the pending amendment to
designate the Cedar Grove Historic District, where the County Executive's
recommendation on district designation differed from the recommendation of the
Planning Board.
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Table 11

Summary of Action on Designation of Historic Districts

District Recommended Planning Board County Executive's County Council
by HPC (year) Recommendation Recommendation Action

N/A National Seminary N/A Adopted as recommended by
(1979) Proposed by HPC and Planning Board
Planning BoardBoard

Brookeville (1980) Adopt as recommended N/A Adopted as recommended by
by HPC HPC and Planning Board

Capitol View (1980) Adopt as recommended N/A Adopted as recommended by
by HPC HPC and Planning Board

Polychrome Houses Adopt as recommended N/A Adopted as recommended by
(1985) by HPC HPC and Planning Board

Boyds (1985) Adopt as recommended N/A Adopted as recommended by
by HPC HPC and Planning Board

Kensington (1986) Adopt as recommended N/A Adopted district boundaries
by HPC as recommended by HPC and

Planning Board, but excluded
area of contemporary houses
from regulation

Hyattstown (1987) Adopt as recommended N/A Adopted as recommended by
by HPC HPC and Planning Board

Sandy Spring (1987) Two lots excluded; one Adopt as recommended Adopted as recommended by
incorporated as an by HPC and Planning Planning Board and County
individual site Board Executive

Germantown (1988)

Beallsville (1989)

Somerset (1990)

Glen Echo (1990)

Clarksburg (1990)

One lot excluded; one
lot incorporated as an
individual sites

Expanded boundaries to
include six additional
lots and part of
another

Six lots excluded

Adopt as recommended
by HPC

Adopt as recommended
by HPC

Adopt as recommended
by Planning Board

Adopt as recommended
by Planning Board

Adopt as recommended
by Planning Board

Adopt as recommended
by HPC and Planning
Board

Adopt as recommended
by HPC and Planning
Board

Reduced proposed district
boundaries; incorporated
three lots as individual
sites

Adopted as recommended by
Planning Board and County
Executive

Adopted as recommended by
Planning Board and County
Executive

Adopted as recommended by
HPC, Planning Board and
County Executive

Adopted as recommended by
HPC, Planning Board, and
County Executive except
for one structure

Source: M-NCPPC files; data reflects action through June 30, 1990.
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• 95 percent of Atlaa resources designated as historic sites on
the Master Plan by the Council were positively recommended
for designation by the HPC, the County Executive, and the
Planning Board; and

• 88 percent of resources removed from the Atlaa were also
recommended for removal by the HPC, Planning Board, and
County Executive.

Out of the 80 resources examined, there were only three examples
of resources recommended by HPC for inclusion on the Master Plan that were not
also recommended by the Planning Board for inclusion; and only one example of
a resource that was not recommended by the HPC for inclusion on the Master
Plan, but was recommended for designation by the Council. In every case
reviewed, the County Executive's recommendation concurred with that of the
Planning Board.

4. Public Perceptions. The two most common problem areas noted by
those interviewed about the process of designating historic sites on the
Master Plan were: the continued existence of a large number of resources on
the Atlaa; and the criteria in the law for determining whether historic
resources should be designated.

a 0 Properties remainini on the Atlas. As no ted above, the
process of evaluating Atlaa resources has taken a good deal longer than
originally anticipated. The continued existence of a relatively large number
of historic resources on the Atlaa poses a number of problems.

Properties listed on the Atlaa are, in essence, placed in
"limbo" to the extent that after being reviewed by the HPC, Planning Board,
County Executive, and Council, the properties mayor may not be eventually
designated on the Master Plan. It is argued that listing a property for an
indefinite period of time on the Atlaa places a restriction on the owner's use
of that property.

Although concerted efforts have been made at various times
during the past decade to inform all owners of properties listed on the Atlaa
about the status of their properties, there are examples of individuals who
have purchased an Atlaa resource without knowing that the property was listed
on the Atlaa and subject to certain provisions of Chapter 24A. The land
records do not contain any notice about the Atlaa status of a property.

From the perspective of historic preservation advocates,
indefinite listings on the Atlaa pose a different problem. Specifically,
because the protections that apply to A.t.la.a. resource are significantly less
than those that apply to Master Plan sites s there is a greater chance that a
valuable historic resource listed on the At1aa will be altered and/or
deteriorate before the County has reached a final decision about its ultimate
Master Plan status.
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b. The criteria in the law. Section 24A~3(1)* lists nine
criteria for determining whether an historic resource has historical t
cultural t architectural t and/or design significance t and should therefore be
designated as an historic site on the Master Plan.* While the majority of
those interviewed voiced support for the current criteria t a number of
individuals voiced a perception that the County's criteria are overly broad
and subjective.

The criteria outlined in the County's historic
preservation ordinance were modelled after the standards established by the
Department of Interior for National Register designations. In addition t a
comparative review of preservation statutes in other jurisdictions indicates
that the County's designation criteria are very similar to those found in
other places. Some jurisdictions have t however t added additional standards t
such as age of the resource t visibility of the resource t and the economic
impact of designation.

Supporters of the County's current criteria maintain that
the benefits of broad designation criteria are that they provide the elected
officials with the latitude to decide for themselves whether a resource
deserves the protections of Chapter 24A. In particular t it is seen as
important to have broad criteria because the County's inventory of historic
resources is extremely diverse in character t e.g. t designations on the Master
Plan range from a gold mine in Brookeville to a 20th century gas station in
Glen Echo to an 1820's federal manor house located in the County's rural area.

F. Acting UPon Historic Area Work Pecnit ApplicationS

1. Statutory Requirements. Code Section 24A-S(c) authorizes the HPC
to act upon applications for Historic Area Work Permits (BAWPs). Code
Sections 24A-6 through 24A-8 describe t in general terms t what type of work on
an historic site requires an BAWP t the application and appeal procedures t and
the criteria that the HPC is to follow in reaching it decision to either
approve or deny an BAWP application. By law t BAWPs are actually issued by the
Director of DEPt who is bound by the decision reached by the HPC.

In addition to the requirements outlined in statute t the Rules of
Procedure adopted by the HPC in 1980 outlined general application and review
procedures for BAWPs. As reviewed earlier in this report t draft executive
regulations developed by the BPC t with assistance from the Office of the
County AttorneYt further detail the BAWP application process t and address such
issues as ex parte communications t rules of evidence t right to counse1 t and
cross-examination.

* See ApPendix A for list of designation criteria.
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2. Historic Area Work Permits in Practice: General. Table 12 (page
28a) describes the steps in the BAWP application and review process.

As noted earlier, the number of BAWP applications has increased
significantly during the past decade as the number of historic sites and
districts designated on the Master Plan increased, Table 5, (page 22&). HPC
members estimate that 75 to 80 percent of the Commission's time is currently
spent on BAWPs. It can reasonably be predicted that if the proposed historic
districts of Takoma Park, Garrett Park, and Chevy Chase are designated on the
Master Plan, then the BAWP workload will almost certainly increase in future
years.

In addition to noting the increase in the volume of BAWP
applications, HPC members and citizens interviewed observed that the
complexity of BAWP applications has also increased. In particular, the past
several years have seen a number of controversial BAWP applications for new
construction in the Kensington historic district that have raised complex
preservation and land use issues. One of these cases, in which the HPC denied
the BAWP application, is currently pending appeal before the Board of Appeals.

Data compiled on BAWP decisions since 1986 indicate that the HPC
has reached its decision on the majority of BAWP applications in one meeting.
As Table 13 (page 28b) shows, 196 (86%) of the 228 BAWPS considered by the HPC
since 1986 were decided upon in one meeting, 23 (10%) in two meetings, and
only 9 (4%) in more than two meetings. The data do evidence, however, that an
increasing number of BAWPs are taking more than a single meeting to resolve.

Table 14 (page 28c) lists the outcome of the BAWP applications
considered by the HPC since 1986. The data show that the HPC has denied only
a handful of BAWP applications. Specifically, the record since 1986 shows
that the HPC has approved almost half of all BAWPs as submitted, and denied
only 11 (5%) of the 228 BAWP applications considered since 1986. The
remaining BAWPs were either approved with conditions, or approved in part.
Examples of the types of conditions placed on the issuance of BAWPs during the
past four years are contained in Table 15 (page 28d).

The law requires that HPC's decisions be in writing only in the
event of a denial (Section 24A-7(f)(3». The record indicates that BAWP
decisions have been recorded as part of HPC's minutes, and any conditions
attached by the HPC onto the issuance of a permit have usually been directly
written onto the permit itself. All of HPC's denials have been accompanied by
a written decision of the HPC, and in a number of recent contested cases, the
HPC's approval of a permit was also in writing.

3. The record of BAWP appeals. Appeals of HPC's decisions on BAWPs
originally went directly to Circuit Court. In 1989, Chapter 24A was amended
so that the first level of appeal is now to the Board of Appeals; by law, the
Board of Appeals hears the BAWP application on a de novo basis.
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Table 12

Historic Area Work Permit Application Process

Code Section 24A-6 requires that an Historic Area Work Permit (HAWP) be
obtained for certain types of work to be performed on public or private
property containing an historic site designated on the Master Plan for
Historic Preservation. The HAWP must be approved by the Historic Preservation
Commission before it can be issued. In practice, the HAWP application
procedure is as follows:

1) An owner applies for a building permit from DEP. If the property is
designated as an historic site on the Master Plan (either as an
individual site or as part of an historic district), DEP provides the
applicant with an HAWP application.

2) The owner completes the HAWP application and submits it to DEP.
Within three days, DEP forwards the completed application to DHCD

*staff assigned to support the HPC.

3) Upon receipt of an HAWP application, DHCD staff schedule a public
appearance before the HPC; the public appearance is scheduled within
45 days from the day the application was filed with DEP. Notice of
the scheduled public appearance is published in a local newspaper,
and sent by mail to the applicant, owners of adjacent properties, and
the appropriate Local Advisory Panel if the site is located in an
historic district.

4) The HPC holds a public appearance on the HAWP application. The
applicant and any other interested party is offered the opportunity
to testify before the HPC. If there is opposition to the
application, an opportunity for cross examination is made available.

5) Following the close of the record, the HPC has 15 days within which
to make its decision public; this deadline may be extended with the
consent of the applicant. (In practice, the HPC most often votes on
the application in public session directly following the public
appearance.) HPC's options are to instruct DEP to: issue the permit
as submitted; issue the permit subject to certain conditions; or deny
the permit. If the HPC votes to deny the permit, the HPC is required
to provide the applicant with written notice of the reasons for the
denial.

6) HPC's decision is transmitted to DEP staff, who then officially issue
or deny the HAWP in accordance with HPC's direction.

7) An applicant may appeal the HPC's decision to the Board of Appeals
within 30 days from the date the Commission's decision is made
public. The appellate body for the Board of Appeals' decision is the
Circuit Court.

* Chapter 24A also requires DEP to forward a copy of all HAWP applications to
the Planning Board for its review and comment; this provision of the law is
not currently followed.
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Table 13

HAWP Applications ConSidered by the
Historic Preservation Commission

1986 - 1990

Number of HAWP
Applications

1990*Decided Upon in: 1986 1987 1988 1989 Total

One Meeting 18 40 50 64 24 196

Two Meetings 2 3 5 6 7 23

More Than Two Meetings 1 0 0 6 2 9

* Includes data for HPC decisions through June 30, 1990.

Source: HPC minutes and agendas, 1986, 1987, 1988 (Jan-Sep), 1989,
1990, and transcript of HPC meetings, Oct-Dec 1988.
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Table 14

The Historic Preservation Commission's Decisions on HAWPs
1986 - 1990

1986 1987 1988 1989 1990* Total
II

Approved as Submitted 15 16 15 41 24 II 111
II

Approved with Conditions 5 24 34 31 6 "100
II

Approved in Part/Denied in Part 1 2 1 2 ° II 6
II

Denied a 1 5 2 3 II 11

Total: 21 43 55 76 33 II 228

* Includes data for HPC decisions through June 30, 1990.

Source: HPC minutes and agendas, 1986, 1987, 1988 (Jan-Sep), 1989,
1990, and transcript of HPC meetings, Oct-Dec 1988.
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Table 15

Examples of Conditions Placed on HAWP Approvals*
1986 - 1990

1986

a. 9/18/86: 100 9 Menlo Avenue: HAWP granted "provided that the new
window would b the same size as the existing top sash and the wooden
mutton match that is in the existing window •••amended to include the
provision for LAC approval before the issuance of a permit."

b. 12/18/86: 4501 Olney-Laytonsville Road: HAWP granted "with the
condition that the entire vine on the front door of the house be
removed, that the repointing of brick be done with a mortar mixture
approved by HPC staff, and that brick and wood trim be replaced only
with identical materials."

1987

a. 2/19/87: Rockland: HAWP granted with the following conditions:

"I) As much siding on the front (east) and right (north) side as
possible should be retained. 2) Remove and replace windows as
necessary with windows of like material and like design. As many
existing windows as possible should be saved and reused. 3)
Reconstruct the front porch as per Circa 1900 photo using appropriate
materials. 4) Remove additions on rear of house. 5) Rebuild chimneys
on both sides of the main house. 6) Reconstruct dormers on the main
facade. 7) Install gravel driveway to the right side of the house.
8) Install painted louvered shutter on front of the house. 9)
Reconstruct left wing of the house symmetrical with right wing;
materials to be used will be similar in kind and color. 10) Re-side
the existing milk house. 11) Relocate log building on the property."

b. 7/16/87: 15200 Barnesville Road: HAWP granted "with the condition
that the configuration of the front fence, currently proposed to be of
wrought iron, be approved by the Local Advisory Committee and HPC
staff."

* Quotation marks indicate decision as recorded in HPC's minutes.
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1988

a. 1/17/88: 10549 St. Paul Street: HAWP granted "on the condition that
the offset of the chimney, if necessary, be done inside the house and
the exterior portion of the chimney continue straight up parallel to
the wall a sufficient distance from the wall so as not to break the
eaveline. The pipe could be either painted to match the house or
painted matte black."

b. 7/21/88: 10005 Pratt Place: HAWP approved "on the condition that
gates be installed to contribute to the public traffic flow through
the public common area."

1989

a. 3/16/89: 10300 Fawcett Street: HAWP approved "with the stipulation
that an alternative solution for front gable skylights be researched
and presented to staff for further review and that the location of all
exterior HVAC elements be presented to staff for further review; and
that the information on height and materials of the proposed chimneys
be presented to staff for final review and approval. Commissioner
Miskin added that the proposed front door be in style No. M7990DD or
another manufacturer's equivalent; that the proposed kitchen expansion
be cladded in wooden lap siding; and that no changes be permitted to
the front gable window."

b. 6/1/89: 3308 Olney - Sandy Spring Road: Removal of tree approved
"with the condition that an acceptable landscape plan be submitted and
approved by Commission and/or staff prior to the removal of the tree."

1990

a. 2/14/90: 16501 Norwood Road: HAWP approved "with the proviso that
the proposal for lighting the area facing the mansion be sensitive •••
[and] that the applicant [M-NCPPC] return to the Commission for all
aspects of the project."

b. 6/13/90: 10415 Darnestown Road: HAWP approved "with the condition
that the high gable glazing in both the front and rear elevations be
excluded from the final design. ff
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The record indicates that since the HPC was established, five
HAWP decisions have been appealed. All five appeals have been cases where the
HPC voted to deny an HAWP application. In the two appeals filed prior to the
1989 change in the law, the HPC's decision to deny the HAWP application was
upheld by the Circuit Court. The other three appeals (all of which have been
filed in recent months) are pending before the Board of Appeals.

4. Intake of HAWP Applications. HAWP applications are now submitted
to the Department of Environmental Protection (DEP), as required by Chapter
24A. In practice, however, until January of 1990, the intake of HAWP
applications was performed either by DHCD staff assigned to support the HPC,
or by members of the local advisory groups in historic districts appointed by
the HPC, (called Local Advisory Committees or LACs until 1989, when they were
renamed Local Advisory Panels or LAPs).

Interviews with those involved with the HPC throughout the 1980's
suggest that the intake of HAWP applications by DHCD staff began because it
appeared practical for staff knowledgeable in preservation and familiar with
the concerns of the HPC to be working with HAWP applicants. The LACs were
brought into the process to help with a growing HAWP workload, and also
because it was felt that applicants could be assisted by their neighbors who
were serving as LAC members.

In January of 1990, upon advice of the County Attorney, the
responsibility of handling the intake of HAWP applications was assumed
completely by DEP staff. While this change brought practice into conformity
with current law, it also created a number of problems. Specifically, with
more than 30 permit processors responsible for processing almost 30,000
permits each year, the DEP intake staff has neither the time nor the training
in historic preservation to effectively provide technical assistance to HAWP
applicants. In addition, as mentioned earlier in this report, members of the
LAPs are dissatisfied with a process that no longer allows them to accept HAWP
applications.

A related issue that arose during the past several months has
been the question of what information is to be required as part of an HAWP
application. The law does not explicitly state whether DEP or the HPC has the
authority to decide what information is "necessary", and/or who is responsible
for designing the application forms. Since January 1990, DEP and a member of
the HPC have been trying to reach agreement as to what the HAWP application
should look like, and what information must be provided before the application
is deemed "complete." (As of this writing, a final agreement has not been
reached.)

5. Legal processing deadlines. Current law contains the following
language regarding the processing time for HAWPs:
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Within 45 days after the filing of an application, or in the
event the record is left open by the commission, within 15 days
after the close of the record, the commission shall make its
decision public (Section 24A-7(f».

The law provides that failure of the HPC to act on an application within the
time periods provided by law means that the application is deemed granted.
The time period for apc action may be extended by written consent of the
applicant.

At various times during the past ten years, questions have been
raised about the timing of HAWP processing. It has been argued that the
statutory language is unclear as to exactly what events the time requirements
apply to, i.e., does the law require the apc to reach a decision within 45
days after an HAWP application is filed, or does the law simply require the
apc to open the record within 45 days after an application is filed. In
addition, there have been questions about whether the record for an HAWP
application officially opens at the time of filing, or at the time of the
public hearing.

Based upon the Office of the County Attorney's interpretation of
the current statute, it is the County's practice to open the record for an
HAWP application as soon as it is filed with DEP, and to hold a public
appearance on the HAWP within 45 days from the time a completed application is
accepted by DEP. Unless consent is obtained from the applicant, HPC renders a
decision within 15 days from the time the record is closed.'

Interviews with DaCD staff and apc members indicate frustration
with the current timing requirements. In particular, apc members have found
it difficult to reach decisions on complex HAWPs within 15 days from the close
of the record; this is especially true in cases where the HPC has needed to
produce a written decision that includes formal findings of fact. In
addition, the current timing requirements prevent the apc from scheduling
HAWPs for one meeting each month, and reserving the other meeting for other
apc business, e.g., designations, subdivisions, grant applications.

Table 16 (page 30a) compares statutory deadlines for HAWPs to
those established for a number of other land-use related decisions made either
by DEP, the Planning Board, or the Board of Appeals; and to requirement
included in the Administrative Procedures Act (APA). The data show that:

• The l4-day hearing notice requirement for HAWPs is longer
than the 7-10 days notice required for variances, special
exceptions, site plans, and subdivisions, and less than the
30 days notice required by the APA;
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Table 16

Comparison of Time Limits Defined by
County Code, Executive Regulations, or Rules of Procedure

Application
for:

HAWPs

Building
Permits

Site Plans

Special
Exceptions

Subdivisions

Variances

Decision-Making
Body

HPC

DEP

Planning
Board

Board of
Appeals

Planning
Board

Board of
Appeals

Committees
under,APA5

Minimum Time
for Notification

Notice to be
published and
notification
given to
applicant 14 days
before hearing1

10 days before
hearing

Notice to be
published not
less than 7 days
before hearing

10 days before
hearing

Notice to be
published not
less than 7 days
before hearing

30 days before
hearing

Time Limit
Between Filing
and Hearing

Code does not
explicitly establish
time limit between
filing and public
appearance

No hearing
necessary

Before 45 days
after filing

No sooner than 60
days ~fter fi1ing3

Preliminary plan
must be submitted
at first regular
meeting after 60
days of filing

No sooner than 30
days after notice
of filing3

Deadline for
Decision

45 days after
filing or 15
days from
close of
record2

Within
reasonable
time after
filing

45 days after
filing

30 days from
close of
record4

30 days from
filing of
final p1ats2

30 days from
close of
record4

45 days from
close of
record4

1 As in practice and draft regulations.
2 Deadline can be extended by written consent of applicant.
3 Notice of filing is given in no more than 7 days after filing.
4 Deadline can be extended by resolution of decision-making body.
5 Administrative Procedures Act, MCC Chapter 2A.

Source: County Code, HPC Draft Executive Regulations, and M-NCPPC Rules of Procedure.
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• In comparison to HPC's deadline of 45 days after filing or 15
days from the close of the record, the Board of Appeals has
30 days from the close of the record to render its decisions
on special exceptions and variances, as does the Planning
Board in rendering its decisions on subdivisions; the APA
allows for an even longer period, 45 days from the close of
the record, for a decisions to be rendered;

• The only other statutory deadline that, similar to that for
HAWPs, links the timing of a decision to the date of filing
is the deadline for site plans, which is set at 45 days after
an application is filed; and

• The decision deadline for subdivisions, similar to that for
HAWPs, can be extended by written consent of the applicant;
in contrast, the APA allows the decision deadline to be
extended unilaterally by resolution of the decision-body.

6. Enforcement. Section 24A-ll, Violations and penalties, states
that any person who violates a provision of Chapter 24A shall be subject to
punishment for a Class A violation as set forth in Section 1-19 of the County
Code. A Class A violation is punishable as a civil violation by a fine of
$250 for an initial offense and $500 for each repeat offense; and as a
criminal violation by a $1000 fine and/or a maximum six months jail term.

Ideally, enforcement of the HAWP provisions of Chapter 24A should
occur both before alteration work commences on an historic site, and after an
HAWP is approved for issuance. Specifically, action is required:

• To ensure that an HAWP is obtained when required for work on
public or private property designated on the Master Plan; and

• To ensure that any conditions placed on the issuance of an
BAWP are adhered to.

The remainder of this section will discuss what steps have, in
practice, been taken to enforce the HAWP provisions of Chapter 24A.

a. At time of bui1dins permit application. When a property
owner applies for a building permit, DEP is responsible for informing the
applicant when he/she must also obtain an HAWP. In practice, DEP should be
able to accomplish this because DEP's data base of premise addresses include a
code to identify historic properties.
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DEP and DHCD staff have recently worked together to update
and correct DEP's data base so that it will contain all addresses of
properties listed on the Master Plan. The data base has posed difficulties
because, over time, addresses of certain historic properties have changed; and
because some historic properties, in the rural sections of the County were
never given a premise address.

In May 1990, OLO tested 50 Master Plan addresses and found
that DEP's data base, while probably much improved over what it had been, is
still not entirely accurate. Specifically, OLO found that:

• 47 (94~) out of the 50 Master Plan historic sites tested
were listed as historic in DEP's computer;

• Two (4~) were listed in DEP's computer, but not as
historic sites; and

• One (2~) were not listed in DEP's system at all.

DEP and DHCD staff ar~ continuing their efforts to improve
DEP's data base of historic resources.

Once DEP's data base correctly lists all addresses of
historic sites designated on the Master Plan, then there will be a reasonable
system in place for ensuring that DEP can inform citizens who apply for a
building permit when they must also apply for an HAWP. However, this will not
address the challenge of enforcing the provision of Chapter 24A that requires
that an HAWP be obtained for certain work that does not require a building
permit, e.g., demolition of a porch, window modifications, or removal of a
live tree. At present, this latter provision is enforced strictly on a
complaint basis.

b. Adherence to ftAWP conditions. At present, there is no
routine enforcement of HAWPs decisions rendered by the HPC. Once an
application is deemed approved by the HPC, a notice of the HPC's decision is
sent to DEP; this notice includes any conditions placed by the HPC on the
issuance of the kAwP. The HAWP is then formally issued by DEP.

According to DEP staff, once an HAWP is issued, the only
enforcement of the permit as approved for issuance by the HPC is on a
complaint basis. As a routine matter, building permit inspections conducted
by DEP inspectors do not include inspection of the HAWP; and records on
compliance with HAWP conditions have not been maintained.

* See page 38 for information about the accuracy of DEP's Atlaa resource
listings.
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7. Miscellaneous HAWP Issues

a. Consistency between building permit and BAWP. Under current
procedures, a property owner may apply simultaneously for an HAWP and a
regular building permit. Because an HAWP is not a prerequisite for obtaining
a building permit for work on a Master Plan site, it is currently possible for
a property owner to receive one set of building plans approved by DEP, and a
different, perhaps even conflicting set of plans approved by the HPC. In
recent months, the Chief of DEP's Permit Processing Section, recognizing the
problems this could cause, has implemented internal procedures to try and
ensure that an applicant for work on a Master Plan site receives one set of
consistent approved plans.

b. Requirement for Planning Board review and cQBDDents. Section
24A-7(d) requires that:

Upon being advised by the commission of the scheduling of a
public appearance, the DEP Director shall forward the
application and all attachments to the Planning Board for its
review and comments which, if any, are to be made to the
Commission prior to the public appearance.

In practice, this section of law is not currently followed.
The Planning Board is not formally notified and invited to comment on HAWP
applications; and the record shows that the Planning Board does not submit
written comments to the HPC on HAWPs.

c. Potential problems if the issuance of an BAWP is appealed.
The law provides that either the denial or approval of an HAWP may be appealed
to the Board of Appeals. However, in the event that the approval of an HAWP
is appealed, the law does not provide for withholding of either the HAWP, or
the accompanying'building permit, pending the outcome of the appeal. In
practice, this means that, even if an appeal is filed, the applicant could
still receive both his/her HAWP and building permit, and proceed at his/her
own risk. Although to date this has not happened, the problem with proceeding
with alteration work on an historic site is that action could be taken that
irreparably harms the resource intended to be protected, e.g., a old tree is
cut down, vegetation is destroyed, a structure is demolished.

8. Public perceptions. Public perceptions of how HPC acts upon
HAWPs vary considerably. Many community members regard the HPC as a
hardworking, dedicated, and knowledgeable Commission, and regard DHCD staff
assigned to support the HPC as helpful and considerate. On the other hand,
there are other community members who have concerns about the HAWP application
process and the manner in which the HPC considers those applications.

OLO conducted a phone survey of 20 citizens who submitted
applications for an HAWP between 1987 and 1989.* The survey included

* These 20 HAWP applications represented an 11.5 percent sample of the 174
HAWP applications decided upon by the BPC 1987-1989.
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questions about the HAWP application process, staff assistance, and the
applicant's public appearance before the HPC; applicants were also asked to
rate their overall experience of applying for an HAWP on a five point scale.
A profile of the applicants surveyed and the results of the survey are
summarized below.

• Sample profile. The survey consisted of 20 HAWP applicants:
six owners of individual Master Plan sites, and 14 owners of historic sites
located within historic districts. The sample included properties located in
the historic districts of Kensington, Capital View Park, Brookeville, and
Hyattstown. Fourteen of the 20 applications reviewed in the survey were
approved by the HPC as submitted, three were approved with conditions, two
were denied, and one was approved after a revised proposal was submitted.

• Learninl that an BAWP was required. Applicants learned of
the need to apply for an HAWP in a number of different ways. Three of the
applicants surveyed were familiar with the process because they had, or were
currently, serving on a Local Advisory Panel (LAP) appointed by the HPC; four
other applicants learned about the process from LAP members in their
neighborhood; and three applicants were aware of the process from previous
work done on their properties.

Three applicants were informed about the need for an HAWP
when they applied for a building permit. Two others were informed by a
mailing from the HPC, which they had received following the placement of their
homes on the Master Plan. The remaining five applicants did not recall how
they had learned about the need to apply for an HAWP.

• Processinl time. For purposes of the survey, processing time
was defined from the date the application was received by DHCD to the date the
applicant was informed of the HPC's decision. The average processing time was
32 days in 1987, 53 days in 1988, and 29 days in 1989; the average processing
time for the entire sample of 20 HAWP applications was 37 days. According to
DHCD staff, the increased processing time in 1988 was at least partially
attributable to staff transitions that took place that year.

Of the 20 applications reviewed in the sample, 15 (75~) were
decided upon by the HPC in one meeting, four (20~) in two meetings, and one
(5~) in three meetings.

• The public appearance before the HPC. Of the 20 applicants
surveyed, 13 (65~) appeared before the HPC either alone or with a family
member. Two (10~) applicants were accompanied by an architect to testify on
the proposed work, and one applicant, representing an incorporated
municipality, was accompanied by the mayor and several citizens. Four (20~)

applicants did not appear before the HPC at all; in one of those cases, a
member of a Local Advisory Panel appeared on the applicant's behalf.
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Of the 16 applicants who appeared before the HPC, nine (56%)
reported waiting one hour or less for the HPC to begin consideration of their
application; four applicants (25%) reported waiting between one and two hours,
while three (19%) applicants reported waiting more than two hours.

A majority of the applicants interviewed felt that the public
appearance was conducted in a professional manner, and that HPC members
appeared knowledgeable and well-prepared. However, approximately one fourth
of those interviewed reported feeling that certain members of the HPC were
ill-prepared, inattentive, or rude to applicants.

• Overall ratinis. Applicants were asked to rate their
overall experience of applying for an HAWP on a five point scale, with "one"
being the highest rating and "five" being the lowest. A majority (13 out of
20, or 65%) of applicants surveyed rated the HAWP process either a "one" or
"two", and in general, these applicants voiced few complaints. The average
rating for the entire sample was 2.6. The ratings did not vary significantly
among the three years surveyed.

In general, owners of individual Master Plan sites rated
the HAWP process somewhat higher than owners of properties located within
historic districts. The harshest criticism of the HAWP process came from
owners of properties located in the historic district of Kensington; three of
the six applicants surveyed from Kensington rated the HAWP process a rating of
"five", the lowest rating available. The primary concern voiced by Kensington
applicants had to do with confusion about the role of the Kensington Local
Advisory Committee (LAC), and a perceived discrepancy between criteria
employed by the LAC and the HPC.

Other concerns voiced by applicants who rated the HAWP
process with either a "four" or "five" included

• A perception that the HAWP process is ''bureaucratic'' and
interferes with homeowners' property rights;

• A perception that the HPC takes "too long" to render a
decision;

• A perception that the HPC bases its decisions on
subjective criteria, and not on a known set of standards
and guidelines; and

• Substantive differences of opinion with HPC's decisions.
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G. Reviewini Buildini Permit Applications for Work on Atlas Resources

1. Statutory requirements. At the time Chapter 24A was enacted in
1979, the Atlaa listed almost 1,000 historic resources. Until final decisions
were made about which Atlaa resources should be designated on the Master Plan,
it was argued that a procedure was needed to prevent Atlaa resources from
either being demolished or substantially altered. In 1979, as stated earlier
in this report, it was anticipated that the evaluation of all Atlaa resources
would be completed within five years.

Section 24A-10, Moratorium on alteration or demolition, was
included in the original historic preservation ordinance to provide a
procedure for dealing with situations where a property owner submits an
application for either a demolition permit, or a building permit that, if
approved, would result in "substantial alteration" to the exterior features of
an historic resource listed on the Atlaa. Section 24A-10 outlines an
accelerated schedule for deciding whether to place such Atlaa resources on the
Master Plan. As amended in 1989 by Ordinance 11-59, the procedure currently
in law is summarized below:

• If DEP receives an application for a demolition permit or an
application for a building permit that constitutes a proposal to
"substantially alter" the exterior features of any historic resource listed on
the Atlaa, then DEP refers the application to the Planning Board, and
temporarily withholds issuing the permit requested.

• The Planning Board holds a public hearing on whether the
historic resource listed on the Atlaa should be recommended for designation as
an historic site on the Master Plan; (Since 1989, this public hearing has been
allowed to serve as the public hearing on the application to demolish or
substantially alter the resource, as well as the public hearing on a
preliminary draft amendment to the Master Plan for Historic Preservation.)

• If the Planning Board determines, after the public hearing
and after "due consideration" of the HPC's recommendation on the significance
of the historic resource, that the Atla& resource should not be recommended
for inclusion on the Master Plan, then DEP can issue the permit requested.

• If, however, the Planning Board determines that the Atlaa
resource should be recommended for inclusion on the Master Plan, then DEP is
instructed to withhold the permit for a maximum period of 195 days (counted
from the day the application was filed). The Planning Board then proceeds
with processing the Atla& resource as an amendment to the Master Plan for
Historic Preservation.
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2. In practice from 1981 throu&h AUlust 1989. From 1981 until
August 1989, applications for building permits on Atlaa resources were
forwarded to the HPC for review.* The record shows that applications for
building permits on Atlas resources that were determined by the HPC to
"substantially alter" the historic resource were handled by the HPC much like
applications for HAWPs on Master Plan sites, i.e., the HPC scheduled a public
appearance and advised DEP whether to grant, grant with conditions, or deny
the permit.

Interviews with staff and HPC members indicate that processing
substantial alteration cases much like HAWP applications evolved during the
1980's as a way to enable owners of Atlaa resources to make improvements to
their properties without waiting for the lengthy Master Plan process to be
completed. Especially in cases where the probability was high that an~
resource would eventually be designated on the Master Plan, it was seen as
appropriate to review proposed alterations as if the property was already
designated.

The record shows that questions about the HPC's authority to make
determinations about building permits for Atlas resources were raised as early
as 1983. The practice, however, continued until August 1989, when the County
Attorney explicitly advised the HPC that applications for building permits on
Atlaa resources should no longer be handled as if they were HAWPs; and that it
was DEP, not the HPC, that by law had been given the authority to make
determinations of substantial alterations.

3. In practice since Au&ust 1989. Since August of 1989, the
procedure outlined in law has been followed. In practice, the only additional
step is that before reaching a decision as to whether a building permit
application constitutes a proposal to "substantially alter" an historic
resource, DEP staff routinely consult with DHCD staff assigned to support the
HPC. To date, the advice of DHCD staff as to whether a proposal should be
considered "substantial alteration" has always been followed.

Since the deadlines for action were changed in 1989,** only two
applications for demolition permits and one application for a building permit
that DEP determined would "substantially alter" the historic resource have
been filed. In one case, the Planning Board acted to remove the resource from

* See Table 5 (page 22a) for the number of substantial alteration cases
reviewed each year by the HPC.

** Ordinance 11-59 changed the deadline from 180 days from the date the
application was sent to the Planning Board to 195 days from the date the
application was filed.
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the Atlaa, and the demolition permit was issued. In the other two cases, the
historic resources were designated as historic sites on the Master Plan within
the deadlines established in law, so that any requests to alter the sites will
be reviewed by the HPC as part of an HAWP.

In May 1990, OLO ran a test of 50 Atlaa addresses in DEP's data
base of premise addresses and found that not all Atlaa resources are correctly
listed; specifically: only 32 (641) of the Atlaa properties were correctly
listed as historic resources in DEP's data base; nine (181) were listed in the
data base, but not as historic resources; and nine (181) were not listed in
the data base at all. As noted earlier in this report, DEP and DHCD staff are
working together to improve the accuracy of DEP's premise address data base.

H. Inyestiiatini and Enforcini Demolition by Nei1ect Cases

1. Statutory requirements. Section 24A-9 permits the Director of
DEP to issue a notice of "demolition by neglect" to any owner of an historic
site or resource. As defined in Chapter 24A, "demolition by neglect" is:

The failure to provide ordinary and necessary maintenance and
repair to an historic site or an historic resource within an
historic district, whether by negligence or willful neglect,
purpose or design, by the owner or any party in possession of
such a site or resource which results in the following conditions:

(a) The deterioration of exterior features so as to create or
permit a hazardous or unsafe condition to exist.

(b) The deterioration of exterior walls, roofs, chimneys,
windows, the lack of adequate waterproofing or deterioration of
interior features or foundations which will or could result in
permanent damage, injury, or loss of or to the exterior feature

A demolition by neglect notice must specify minimum measures
needed to prevent further deterioration, and order that corrective action
begin within 30 days. Failure to perform the work is a Class (A) violation,
with each day the violation continues considered a separate violation.

The law provides that if the work is not done by the owner, it
may be performed at County expense. The expense of such work becomes a lien
against the property with the owner obligated to reimburse the County; any
default in payment subjects the property to foreclosure and public sale.

Within 10 days after receiving a notice, an owner may request a
public hearing before the HPC on the need for repairs. After holding the
hearing on the necessity of improvements to prevent demolition by neglect, the
HPC can either: order the repairs to be made, or make a finding that
requiring improvements would impose a "substantial hardship" on the owner. If
the HPC makes a finding of "substantial hardship" and is unable to seek an
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alternative method to preserve the historic site, then no further action is to
.",

be taken by the County pursuant to Chapter 24A.

The demolition by neglect provisions apply somewhat
differently to Atlaa resources. If an Atlaa resource is cited for demolition
by neglect, then the Director of DEP advises the Planning Board which, after
receiving HPC's recommendation, conducts a public hearing to determine whether
the site should be recommended for designation on the Master Plan. If the
Planning Board determines that the historic resource should not be recommended
for designation, then no further action is taken pursuant to Chapter 24A. If,
however, the Planning Board recommends that the resource should be designated
and such an amendment is formally adopted, then the demolition by neglect
procedures for Master Plan sites is to proceed.

2. In practice. On December 18, 1985, DHCD and DEP entered into a
written memorandum of understanding that authorizes DHCD to enforce the
demolition by neglect provisions of Chapter 24A. Within DHCD, the
responsibility is delegated to the Division of Code Enforcement.

Prior to the 1985 memorandum of understanding, little was done to
enforce the demolition by neglect provisions of Chapter 24A. Table 17
(page 39a) lists the number of demolition by neglect investigations initiated
each year by the Division of Code Enforcement since FY86. According to Code
Enforcement staff, almost all of the demolition by neglect investigations
originated as referrals from the HPC, although the code inspectors are
instructed to remain alert for other potential demolition by neglect
situations.

The largest number of demolition by neglect investigations were
initiated in FY86; these eight cases included a number of deteriorating
properties that had gone without enforcement action during the years before
the Division of Code Enforcement assumed responsibility for the function. In
recent years, the incoming workload has declined. Since the first quarter of
FY89, the Division of Code Enforcement has initiated only one demolition by
neglect investigation.

According to a recent report prepared by the Division of Code
Enforcement, approximately half of the 15 demolition by neglect cases for
which enforcement action was begun since FY86 have been closed; the remaining
cases are still in the process of being resolved.

No demolition by neglect citation issued by the Division of Code
Enforcement has ever been appealed to the RPC, so there is no record of how
the HPC has approached making a determination of "substantial hardship." In
addition, because the County Government has never proceeded with its authority
to perform improvements itself, there is no record of how this provision works
in practice •

.",
Depending upon the situation, the County can continue to pursue enforcement

action aimed at correcting unsafe conditions, using its authority to enforce
the Housing and Building Maintenance Standards, as contained in Chapter 26.
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Table 17

Record of Demolition by Neglect Investigations
Conducted by Division of Code Enforcement, DHCD

FY86 - FY90

Number of Demolition by Neglect Number of Cases
Year Investigations Started Resolved as of 7/1/90

FY86 8 5

FY87 2 1

FY88 4 2

FY89 1 0

FY90 0 0

Total: 15 8

Source: DHCD files.

-39a-



I. PrQvidin& InfQrmatiQn and Public Education Materials Qn HistQric
PreservatiQn

1. StatutQry requirements. One Qf the HPC's statutory
responsibilities is:

To serve as a clearinghouse for information on historic
preservation for County Government, individuals, citizens'
associations, historical societies and local advisory committees;
to provide information and educational materials for the public;
and to undertake activities to advance the goals of historic
preservation in the County. (Section 24A-5(g»

Undertaking a public education prQgram to inform the public about
historic preservation was a major recommendation included in the original
Master Plan for Historic Preservation, which specifically recQmmends that a
public education program include:

• Displays, films, and literature on history and architecture
for the schools, libraries, recreation centers, commercial
areas, shopping centers, churches, hospitals and service
organizations;

• Touring information in a County guidebook or cassette to be
widely distributed through County libraries and the Chambers
of Commerce;

• Road markers, plaques, signs, and certificates to identify
sites designated on the Master Plan for Historic Preservation;

• A historic preservation center representing the County's
history, architecture, arts and crafts, and industries and
natural resources, and serving as a visitors center supplying
leaflets and maps;

• A series of articles/or programs on historic preservation
that can be used in serial form in newspapers, radio and
television;

• Museums of working industries, such as working farms and
mills;

• A volunteer historical research program; and

• A County-wide competition with awards for the district,
community, or neighborhood for the best interpretive or most
imaginative preservation program or the best maintained
environment. The County could give awards fQr the most
livable community, the best local preservation program, or
community living history and architecture award.
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2. In practice. The HPC has undertaken or sponsored a number of
public education activities during the past ten years. However, DHCD staff
and HPC members agree that much more could and should be done in the area of
public education. The primary reasons cited for the relative lack of
attention to the public education function are competing workload demands,
combined with lack of staff time and resources dedicated to promoting public
education. The major public education efforts undertaken in recent years by
the HPC are summarized below.

The PreservatiiDist is a bi~onthly newsletter that reports on
County preservation issues. A concerted effort has been made this year to
establish a mailing list policy. Beginning with the September-october 1990
issue, The Preservationist will be mailed free of charge to owners and
residents of individual sites and districts designated on the County's Master
Plan for Historic Preservation, County elected and government officials,
County libraries, municipalities containing historic districts, Local Advisory
Panel members, private non-profit preservation organizations, local
newspapers, and other individual citizens who have expressed an interest in
receiving the newsletter. As of September 1, 1990, The Preservationist had a
mailing list of approximately 1,100.

The HPC sponsors booths at the Montgomery County Fair and the
County's Ethnic Festival, which publicize information about the HPC and
historic preservation in general. Several years ago, the HPC developed a
slide-tape presentation that details the work of the Commission, and the
County's preservation laws.

As discussed in the following section of this chapter, many of
the activities supported through the HPC's grants are aimed at developing
public education materials. Examples include: exhibits, oral and written
history presentations, publications and videos, historical tours, and
historical collec~ions.

During 1987, the HPC awarded a contract to a consultant to
develop an "Education and Special Project Plan", which was accepted in October
1987 by the HPC as a statement of the goals and objectives of the HPC's public
education function. The report identifies target groups for education and
public outreach programs, and proposes specific projects that, "depending upon
additional funding," could be undertaken to further educate the public about
historic preservation and the work of the HPC.

In February 1988, copies of the HPC's Education Plan were sent to
members of the County Council. Although, to date, little action has been
taken to implement the specific recommendations contained in this report, the
HPC recently indicated its intent to give increased attention to public
information efforts during the coming year.

* The Preservationist, written on contract to the County, is funded by
Certified Local Government grant monies.
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J. Administering HistQric Preservation Tax Credit. Easement. Loan and
Grant PrQuams

1. StatutQry requirement. Since 1979, HPC has been charged with the
responsibility: "TQ administer any revQlving f\Ulds or grant programs to
assist in histQric preservation." HPC's powers and duties included this
program administration cQmponent as part Qf what the original Master Plan
called a "system to prQtect and enhance the COooty's heritage." Specifically,
the Master Plan advQcated using existing and prQpQsed gQvernment programs to
prQmQte histQric preservatiQn; and envisioned the HPC assuming an integral
role in administering whatever programs eventually gQt created and f\Ulded.

Three additiQnal and specific program administratiQn
responsibilities were assigned by law to the HPC during the 1980's. In 1984,
HPC was made responsible for reviewing all histQric preservation tax credit
applications, and fQr apprQving all loans awarded from the Historic
Preservation Loan Fund. In 1988, Bill 15-88 assigned HPC responsibility fQr
administering an histQric preservatiQn easement program.

2. In Practice: The Historic Preservation Tax Credit. Easement. and
Historic Preservation Loan Fund PrQgrams. During the past ten years, the
County established a number of programs to provide financial assistance to
historic preservation efforts in the COooty: a tax credit program; an easement
program; and a revolving loan program. In addition, fQr the past decade, the
County has allocated funds to a non-departmental account that is used to food
a number of histQric preservatiQn related activities, including (since FY8S) a
grant prQgram administered by the HPC. The remainder of this chapter briefly
describes each of these prQgrams and outlines the HPC's role in administering
them.

a. HistQric preservatiQn tax credit prQgram. In Jooe 1984, the
CQuncil amended Chapter 52, TaxatiQn, tQ add a new article, "Tax Credit for
HistQric Preservation." This law established a real prQperty CQooty tax
credit for the "restQratiQn and preservation" Qf histQric sites designated Qn
the Master Plan. The tax credit is equal tQ ten percent Qf the total amooot
expended on the restoration and/or preservation Qf an individual sites Qr
prQperty located within an histQric district, and is credited tQwards the
taxpayer's real property tax bill. In OctQber 1989, legislation (Bill 13-89)
extended the availability Qf the CQ\Ulty's historic preservation tax credit tQ
property owners in mooicipalities that have the authority to establish their
Qwn histQric district cQmmissiQns.*

* For mQre abQut the application Qf CQunty preservatiQn laws in
municipalities, see page 11.
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Table 18 (page 43a) summarizes the procedures for filing and
evaluation of applications for an historic preservation tax credit. Table 19
(page 43b) lists data on the historic preservation tax credits granted from
FY88 through FY90.* During the past three fiscal years, the County has
granted 28 historic preservation tax credits worth a total of $54,808. The
amount of tax credit granted to individual property owners has ranged from
$140 to $13,942; this past year, the average historic preservation tax credit
was $3,025.

b. Historic Preservation Easement Prosram. In July 1988,
legislation was enacted to establish a County historic preservation easement
program. The law also allows the County to hold a preservation easement
jointly with the Maryland Historical Trust.

As stated in Section 24A-13, an owner of an historic resource
or site may offer the County a preservation easement to "protect or conserve
interior or exterior features of the historic resource and its environmental
setting or appurtenances." An easement benefits the owner of an historic
resource by providing a tax benefit in the form of a lowered property
assessment or possible charitable tax deduction.

The legislation that established the easement program (Bill
18-88) also amended the list of HPC's responsibilities to include the
administration of the easement program, and specifically authorized the County
Executive, with the advice of the HPC, to adopt method (2) executive
regulations to administer the easement program. Draft regulations for the
easement program were prepared by a consultant on contract to DHCD; however,
the regulations have not yet been promulgated.

The legislative record indicates that the historic
preservation easement program received strong support from the Maryland
Historical Trust (MaT) as well as the HPC. The MaT has had an easement
program since the 1960's and finds it is a cost-effective tool for
preservation. During the public hearing held on the bill proposing to
establish the easement program, the Montgomery Farm Women's Cooperative Market
also testified in favor of the easement program on the grounds that the tax
benefits that could be received from the easement would allow them to continue
to operate in downtown Bethesda, and to promote the historic value of their
building. Despite the show of support for the program at the time of
enactment, to date, the County's historic preservation easement program has
never been used.

c. Historic Preservation Loan Fund. In June 1984, the Council
enacted Bill 67-83, "Restoration of Historic Properties", to make the
rehabilitation of historic structures or properties an eligible activity for

* DHCD's tax credit program records did not include the amounts of historic
preservation tax credits granted prior to FY88; however, HPC minutes show that
the Commission recommended four tax credits for approval in FY85, five in
FY86, and seven in FY87.
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Table 18

Historic Preservation Tax Credit Process

(1) The property owner obtains an application form from DHCD staff
assigned to support the HPC. The application includes requirements
for photographs of the completed work (if available), and copies of
original receipts.

(2) The property owner submits the completed application form to DHCD
staff, who review the material to ensure that all necessary
documentation has been included. The law states that a properly
documented application for a tax credit must be submitted by the
first day of April immediately preceding the taxable year for which a
tax credit is sought to be applied.

(3) The HPC evaluates each application to determine whether the work
meets the eligibility requirements established by law. Specifically,
the HPC must certify that the property is designated on the Master
Plan and is either work for which an Historic Area Work Permit was
approved, or for ordinary maintenance work that costs at least $1,000
and is determined to have "historic, architectural, or cultural
value." HPC then forwards the application, all accompanying
material, and its recommendation on eligibility to the Department of
Finance.

(4) The final decision on the tax credit application is made by the
Director, Department of Finance. The Department of Finance may
request additional documentation from the applicant, which must be
provided by the applicant within 30 days from the date of the
request; the Director has the authority to reject all or part of the
claimed expenditures for lack of proper documentation.

(5) An approved tax credit is calculated to equal ten percent of eligible
expenses, as recommended by the HPC and approved or modified by the
Department of Finance. The amount of the approved tax credit is
provided to the property owner on an Historic Preservation Tax Credit
Certificate; this certificate must be included at the time of payment
of the owner's real property tax bill to be calculated against the
total amount due.

(6) Applicants who wish to appeal the Department of Finance 1 s decision
may file an appeal with the Property Tax Assessment Appeal Board.
The appeal must be filed within 30 days after the date of the notice
of decision by the Department of Finance.

Source: Chapter 24A, Executive Regulation 35-86, and interviews with DHCD
staff.
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Table 19

Historic Preservation Tax Credits Granted
FY88 - FY90

Number of Total Amount Average Tax Range of
Year Credits Granted Credited Credit Tax Credits

FY88 7 $10,986 $1,569 $220 - $ 7,485

FY89 9 $ 7,523 $ 836 $220 - $ 2,634

. FY90 12 $36,299 $3,025 $140 - $13,942

Source: DHCD files.
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loans from the already existing Rehabilitation Loan Fund.* Specifically, this
legislation authorizes the making of loans to organizations that own or
operate historic structures and properties within the County for the
rehabilitation or refurbishment of those historic properties. The law
provides that such loans must be approved by the HPC.

Executive Regulation 10-1211, "Administrative Guidelines for
Historic Preservation Loan Fund for Organizations," was promulgated by DHCD
and adopted by the Council in March 1985. The regulations provide that the
Historic Preservation Loan Fund (HPLF) will be administered by DHCD, with the
Department of Finance delegated responsibility for the disbursement and
collection of funds, and the keeping of permanent records for each HPLF
recipient. The regulations specify that the HPe will solicit and review loan
proposals and recommend to the Director of DHCD acceptance or rejection of all
HPLF applications.

The regulations state that funds allocated to the HPLF may be
used for two major types of activities:

• Seed Loans (not to exceed $5,000) defined as money to be
expended for the purpose of developing a detailed application
for an historic preservation loan or other source of funds;
eligible activities include: land percolation tests, property
surveys, legal fees, architects design fees, and property
appraisals; or

• Historic Preservation Loans (not to exceed $20,000) defined
as loans to owners or operators of historic structures for
rehabilitation or refurbishment of the historic structures.

Funds were explicitly allocated to the HPLF in FY85 and FY86,
for a total of $50,000 each year. DHCD records indicate that one HPLF loan
for $15,347 was granted in FY86, and another HPLF loan for $20,000 was granted
in FYB7; in both cases, the recipients of the loans were churches. There has
been no activity in the HPLF since FYB7.

3. In Practice: The Historical Actiyities Support/Nondepartmental
Account(s). Table 20 (page 44a) reports the levels of funding allocated each
year since FY8l to nondepartmental accounts for historic preservation
activities. Nondepartmental funds have consistently been provided in the form
of grants to: the Maryland Historical Society, the Montgomery Historical
Society, and the Salvage Depot. In addition, during FY90, the Glen Echo
Foundation received a one-time grant to install a fire-sprinkler system on the
carousel located in Glen Echo Park.

* The other purpose of the Rehabilitation Loan Fund, as stated in Section
56-l(a)(1) , is to make loans available to low income homeowners to finance
the rehabilitation of their homes' in order to meet County Code requirements,
if no other financing is available.
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Table 20

Historical Activities SupportfNondepart-ental Account
FYSl - FY9l

Total Allocation of Funds

FY8l $50,000 Historic Preservation Commission $25,000*
Montgomery County Historical Society $20,000
Maryland Historical Society $ 5,000

FY82 $51,000 Historic Preservation Commission $25,000*
Montgomery County Historical Society $21,000
Maryland Historical Society $ 5,000

FY83 $29,000 Historic Preservation Commission $ -0- *
Montgomery County Historical Society $22,000
Maryland Historical Society $ 7,000

FY84 $29,910 Montgomery County Historical Society $22,600
Maryland Historical Society $ 7,210

FY85 $37,500 Historic Preservation Grant Fund $20,000
Montgomery County Historical Society $10,000
Maryland Historical Society $ 7,500

FY86 $89,200 Historic Preservation Grant Fund $39,200
Montgomery County Historical Society $10,000
Local Government Archives Project $50,000

FY87 $36,200 Historic Preservation Grant Fund $19,200
Montgomery County Historical Society $10,000
Salvage Depot $ 7,000

FY88 $75,400 Historic Preservation Grant Fund $25,400
Montgomery County Historical Society $35,000
Maryland Historical Society $20,000
Salvage Depot $ 5,000

* In FY8l and FY82, funds were allocated in a nondepartmental account for HPC
site surveys, HPC meeting support, and public hearing support. In FY83, money
for HPC support was transferred to the DCHD's budget.

(continued)
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Total Allocation of Funds

FY89 $72,900 Historic Preservation Grant Fund $25,400
Montgomery County Historical Society $35,500
Maryland Historical Society $10,000
Salvage Depot $ 1,500

FY90 $104,500 Historic Preservation Grant Fund $27,500
Montgomery County Historical Society $36,000
Maryland Historical Society $10,000
Salvage Depot $ 2,500
Glen Echo Foundation $30,000

FY91 $74,000 Historic Preservation Grant Fund $27,500
Montgomery County Historical Society $35,000
Maryland Historical Society $10,000
Salvage Depot $ 500

Source: FY81 - FY91 Operating budgets.
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Table 21

Summary of Historic Preservation Grant Fund Activity
FY87 - FY90

Total Amount Number Number
Fund of Grants of Grants of Grant Average

Year Allocation Awarded Awarded Applicants Grant Size Grant Range

FY87 $19,200 $19,200 11 12 $1,746 $850-2,833

FY88 25,400 25,000 20 22 1,250 640-2,500

FY89 25,400 25,160 15 15 1,677 300-4,000

FY90 27,500 27,500 14 16 1,964 407-6,150

TOTAL: $97,500 $96,860 60 65 $1,614 $300-6,150

Source: DHCD files.
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Table 22

Historic Preservation Grant Fund Procedures

(1) The availability of grants from the Historic Preservation Grant Fund
(HPF) is advertised each year in local papers. In addition, an
information sheet is mailed to previous grantees and others who
inquire about the program.

(2) DHCD staff assigned to support the HPC provide application forms to
potential HPF grantees. The application deadline for receiving a
grant is August 1 of the year in which a grant is requested.

(3) DHCD staff examine applications for completeness, and forward to the
Department of Finance, Division of Risk Management to identify the
potential insurance requirements for each grant request.

(4) A Grants Subcommittee, composed of three HPC members, evaluates all
HPF applications, and forwards funding recommendations to the full
HPC.

(5) The full HPC evaluates the HPF applications along with the Grants
Subcommittee's recommendations, and formally votes on the allocation
of HPF funds in public session.

(6) Depending upon the size of the grant, DHCD staff implements the HPC's
allocation decisions following one of three procedures. If a grant
is:

a) Less than $1,000: the grant is disbursed through the Office of
Procurement as a direct payment;

b) Between $1,000 and $5,000: the grant award is reviewed by the
County Attorney's Office for form and legality, and then
disbursed by the Office of Procurement as a purchase order;

c) More than $5,000: the grant is reviewed by the County Attorney's
Office and drafted in contract form. The contract is then sent
to the grantee for signature, returned to DHCD, and forwarded to
the Office of Procurement and processed as a contract award.

(7) Oversight of HPF grants is exercised by DHCD staff. All grant
recipients are required to report on the progress of their grant
project on a bi-monthly basis, and must notify DHCD staff of any
changes to the project's proposed timetable, scope, or personnel.

Source: DHCD records and interviews with staff.
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Since FY85, funds from the Historical Activities
Support/Nondepartmental Account have also been allocated annually to the
Historic Preservation Grant Fund, which the HPC has the primary responsibility
for administering. (See following section for description.) Other recipients
of grants from the Historical Activities Support/Nondepartmental Account are
be approved each year by the Council as non-competitive grantees, pursuant to
the County's procurement law (Section 11B-42, Cooperative purchasing, public
entity contracting and grants).

4. In Practice: The Historic Preservation Grant Fund. As noted
above, every year since FY85, funds from the Historical Activities
Support/Nondepartmental Account have been allocated to the Historic
Preservation Grant Fund, administered by the HPC. These funds have been used
by the HPC for what is sometimes referred to as the '~ini-Grant Program".

Table 21 (page 44c) summarizes the total level of funding and
activity of the Historic Preservation Grant Fund for FY87 through FY90.
ApPendix B lists the individual grant recipients with a description of the
specific projects funded during the past four years. The data show that:

• The allocation of County funds to the Historic Preservation
Grant Fund increased 35 percent between FY87 and FY90, from
$20,000 to $27,500;

• Over 90 percent of those who apply each year receive some
level of funding from the program;

• The number of grants awarded each year has ranged between 11
and 20, with a total of 60 grants awarded between FY87 and
FY~;and

• The average grant size since FY87 has been $1,614; grant
awards have ranged from $300 to $6,150.

The process established by the HPC for administering the Historic
Preservation Fund is summarized on Table 22 (page 44d). A review of program
records indicates that the HPC has awarded grants to a variety of projects to
include publications, video productions, oral or written history projects,
landscaping plans or historic district designs, and education programs. The
following organizations have received multiple grant awards during the past
four years: the Chevy Chase Historical Society, the Woodside Historical
Commission, the Historic Medley District, the Gaithersburg Heritage Alliance,
and the Ad Hoc Committee to Save Hawkins Lane.

K. Staff Support

This section is organized into five parts:

Part 1, reviews the history of staff support for the HPC;

Part 2, examines the responsibilities and estimated cost of
Department of Housing and Community Development (DHCD) staff assigned
to support the HPC;
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Part 3, examines the staff support for historic preservation provided
by other County Government departments: the Office of the County
Attorney, the Department of Environmental Protection, the Office of
Planning Policies, and the County Council staff;

Part 4, reviews the staff support for historic preservation provided
by M-NCPPC; and

Part 5, analyzes three staffing issues: the adequacy of staff support
provided to the HPC; the relationship between HPC members and DHCD
officials, and staffing alternatives.

1. History of Staff Support

County law requires the County Government to provide staff
support to the HPC. The statute identifies the County Attorney as the HPC's
legal counsel, but does not identify which office or department of County
Government shall be assigned to provide the HPC with other professional or
administrative staff support.

When members were first appointed to the HPC in late 1979, the
task of providing administrative support to the HPC was assigned to an
Assistant Chief Administrative Officer. Advice regarding the evaluation of
historic resources was provided initially by Montgomery County Parks
Department staff who had worked to compile the Atlaa of historic resources.

In early 1981, the lead responsibility for providing staff
support to the HPC was transferred within the Executive branch from the Office
of the Chief Administrative Officer (CAO) to DHCD because the staff time
needed to support the HPC was more than was available on a part-time basis
from the CAO's office. From early 1981 until January 1983, staff support for
the HPC was provided primarily by one ofDHCD's planners, with continued
assistance from the Parks Department's Office of the Park Historian.

In January 1983, recognizing that the needs of the HPC were
increasing, DHCD hired a part-time Grade 18, Program Assistant, to provide
support to the HPC; this marked the beginning of DHCD's hiring of staff
dedicated to supporting the HPC. In FY84, the working title of this Program
Assistant became: "Executive Director of the Historic Preservation
Commission", and in FY86, the Program Assistant position was upgraded from a
Grade 18 to a Program Assistant II, Grade 21. The Program Assistant worked
increasing numbers of hours each year, so that by FY88, while technically
still only a part-time position, the Program Assistant was working almost on a
full-time basis.

The Program Assistant position assigned to staff the HPC was
originally located administratively in the Office of the DHCD Director; the
Program Assistant reported directly to the Director of DHCD, and clerical
support for the HPC was provided by the Director's office. During FY88, the
function of providing support to the HPC was administratively transferred to
the Division of Community Planning and Development (CPD); and the Program
Assistant assigned to staff the HPC was placed under the direct supervision of
the Chief of CPD.
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In August 1988, the Program Assistant who had been assigned to
staff the HPC since 1983 resigned. Following the resignation, DHCD staff
worked with the Office of Personnel to create a full-time position to provide
staff support to the HPC; and in February 1989, a full-time Grade 21, Program
Assistant II, with the working title of Historic Preservation Specialist, was
hired. At that time, a Grade 13, Administrative Aide in the CPD Division was

*also assigned to support the HPC.

Coincident with this OLO evaluation, at the request of the DHCD
Director, the Office of Personnel performed a grade classification study of
the two positions assigned to support the HPC. As a result, in July 1990, the
Grade 21, Program Assistant II position was upgraded to a Grade 23, Program
Manager I position; and the Grade 13, Administrative Aide position was
upgraded to a Grade 15, Office Services Manager position. Both of these
positions continue to report to the Chief of the CPD Division.

In July 1990, the Historic Preservation Specialist hired in
February 1989 resigned. At the time of this writing, the recruitment for this
recently upgraded Grade 23, Program Manager position has begun. During this
interim period, which is expected to last approximately six months, a DHCD
planner has been assigned on a full-time basis to provide professional staff
support to the HPC.

2. Responsibilities and Cost of DHCD Staff Support for the HPC

a. Staff responsibilities. As described above, two workyears
(one Grade 23, Historic Preservation Specialist, and one Grade 15, Office
Services Manager) within the Division of Community Planning and Development
(CPD) are assigned to provide professional and administrative staff support to
the HPC. During the past six months, a Public Administration Intern has also
been assigned to assist with HPC-re1ated activities.

In addition to the staff dedicated on a full-time basis to
the HPC, time is spent on HPC business by the CPD Division Chief, a DHCD
grants coordinator, the DHCD's Administrative Services Coordinator, the Deputy
Director of DHCD, and the Director of DHCD. DHCD's Code Enforcement Division
also supports the work of HPC by enforcing the demolition by neglect
provisions of Chapter 24A. (This function was reviewed earlier in this report,
see page 38.)

* Between the time that the Program Assistant resigned, and the new Historic
Preservation Specialist was hired, other DHCD staff were assigned on an
interim basis to provide staff support for the HPC; individuals who helped out
during this period included the CPD Division Chief, and an assistant to the
DHCD Director.
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Est~tes of the time spent on various job responsibilities
were obtained through interviews with the incumbents and a review of written
position descriptions. The time of the Historic Preservation Specialist
assigned to support the HPC is allocated as follows:

• Prepare materials for HPC's consideration of HAWPs, to
include ensuring applications are complete, providing
technical assistance to applicants, conducting site
visits, and preparing staff recommendations (60~ of time);

• Work with the County Attorney's office to develop
executive regulations, draft decision, etc. for the HPC
(101 of time);

• Develop and monitor contracts to conduct research on
historic resources (10~ of time);

• Serve as liaison to other County offices and State
agencies (51 of time);

• Make recommendations to DEP regarding building permit
applications for work on Atlaa·resources (5~ of time); and

• Perform various other tasks to support HPC's work, to
include maintaining HPC's records, helping the Chair set
the agenda, answering questions posed by County staff or
members of the public, and drafting correspondence for
the Chair's signature (10~ of time).

The time of the Office Services Manager assigned to support
the HPC is allocated as follows:

• Provide information on laws and regulations concerning
historic preservation, to include information on HAWPs,
the Master, and the County's historic preservation tax
credit program (30~ of time);

• Keep minutes of HPC meetings and maintain other HPC
records (151 of time);

• Coordinate meeting of legal requirements for advertising
and public notification of matters pending before the HPC
(10~ of time);
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• Process HAWPs approved/denied by the HPC (10% of time);

• Maintain updated listing of individual sites and historic
districts designated on the Master Plan (5% of time);

• Monitor Historic Preservation Grant Fund projects (10% of
time); and

• Assist Historic Preservation Specialist with various
other assignments (20% of time).

b. Estimated Cost of Proyidin& Staff Support to the HPC.
Table 23 (page 49a) contains data on DHCD's costs of supporting the work of
the HPC since FY88. Part I of the Table lists staff and operating expenses,
and Part II of the Table lists the level of the County's Certified Local
Government (CLG) grant approve~ each year by the Maryland Historical Trust,
along with the County's match. Table 23 excludes the level of County
appropriations to the Historical Activities Support/Nondepartmental Account,
which was discussed earlier in this chapter (see page 44).

The salaries/fringe numbers include only the cost of the two
staff positions assigned on a full-time basis to support the HPC.·* The
operating expense data includes funds allocated in DHCD's budget to support
the work of the HPe, plus an estimate by DHCD's Administrative Services
Coordinator of additional support provided elsewhere in DHCD's budget for such
necessities as: copying material for HPC meeting packets, and use of the motor
pool by the Historic Preservation Specialist to perform field work.

The CLG grant plus the County's matching grant can reasonably
be considered additional operating expenses because these funds are spent on
projects that assist the HPC to perform its statutory responsibilities. For
example, as listed in Table 24 (page 49b), CLG funds have been used for the
past four years to fund research on historic resources and to publish the
Preservationist.

* For background on the CLG program, see page 12.

** As noted above, other DHCD staff do spend a proportionate share of their
time on HPC business. However, the cost of time spent by others (e.g.,the
Chief of CPD, DHCD's grants coordinator, the Deputy Director of DHCD, and the
Director of DHCD) is not easily quantified.
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Table 23

Estimated DHCD Expenditures for Historic Preservation
FY88 - FY91

I. DEDICATED STAFF AND OPERATING EXPENSES

Projected
FY88 FY89 FY90 FY91

Salaries/Fringe $46,510 $49,780 $ 77,020 $ 84,180

Operating Expenses 31,750 38,315 35,000 39,500

Total: $78,260 $88,095 $112,020 $123,680

II. CERTIFIED LOCAL GOVERNMENT (CLG) FUNDS AND COUNTY MATCH*

Projected
FY88 FY89 FY90 FY91

CLG Grant From State $12,875 $13,750 $18,000 $20,900

County CLG Matching Grant 12,875 13,750 18,000 20,900

Total: $25,750 $27,500 $36,000 $41,800

* Figures represent grant and County match amounts enumerated in County's
contracts with Maryland Historical Trust.

Source: DHCD files.
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Table 24

Projects Funded by Certified
Local. Government Program Grants

FY88 - FY91

Year Projects

FY88 •
•
•
•

Publishing The Preservationist
Researching historic resources
Creating historic design guidelines for Hyattstown
Producing slide/tape presentation

FY89 • Publishing The Preservationist
• Researching historic resources

FY90 • Publishing The Preservationist
• Researching historic resources
• Cataloging and producing maps and photos of County Master

Plan sites
• Surveying development of 20th century themes of

ecclesiastical buildings
• Reorganizing HPC's filing system

FY91 •
(proposed) •

•
Publishing The Preservationist
Researching historic resources
Updating and republishing HPC brochure on the historic
preservation process and programs

Source: HPC files of CLG grants, FY88 - FY91.
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The data show that staff and operating expenses dedicated to
support the work of the HPC have increased during the past four years. DHCD's
'FY9l allocation of $84,180 to support two full-time staff represents a
Isignificant increase over the FY88 allocation of $46,510 to support two
Ipart-time staff. If DHCD's expenses plus the CLG and County match are added
itogether, operating support for HPC activities increased almost 30 percent
within the past four fiscal years.

3. Staff Support for Historic Preservation from Other COunty
Goyernment Departments and Offices

Direct staff support for HPC activities extends beyond DHCD to
the Office of the County Attorney and the Department of Environmental
Protection. In addition, although not directly in support of HPC's
activities, staff in the Office of Planning Policies, Department of
Transportation, and Office of the County Council spend time on historic
preservation issues.

a. Office of the County AttOrney. The law establishing the HPC
specifies that the County Attorney shall serve as legal counsel to the
Commission. This policy is consistent with Section 213 of the County Charter,
which states that the County Attorney shall be the legal advisor to the County
Executive, all departments. and other instrumentalities of the County
Government •

Soon after the HPC was appointed in 1979, an Assistant County
Attorney was assigned to provide legal advice to the HPC. During the past
eleven years, this responsibility has been rotated among five different
attorneys. For the most recent two year period, an Assistant County Attorney
from the Personnel/Civil Rights Team was assigned to provide advice to the
HPC; as of August 1990. the responsibility was transferred to an Assistant

*County Attorney from the Land Use Team.

The Office of the County Attorney estimates that this fiscal
year, approximately $25,000 worth of staff time will be spent on HPC
business. Service from the Office of the County Attorney to the HPC includes
providing legal advice on specific HAWP cases, reviewing/editing HPC
decisions. and answering procedural questions. The amount of time spent by
the Office of the County Attorney on HPC business has varied depending upon
factors such as the competing workload demands of the attorney assigned to the
HPC. the nature of HAWP applications filed, and the overall working
relationship between the Office of the County Attorney, DHCD, and the HPC.

* Attorneys in the Office of the County Attorney are assigned to work on one
of seven "teams" - Land Use. Claims. Personnel/Civil Rights, Finance/Contract.
District Court, Opinion/Legislation. and Public Safety.
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During the past two years, there has been a notable increase
in the time spent by the Office of the County Attorney on HPC business. In
particular, this has involved: assisting the HPC write a number of HAWP
decisions involving complex legal issues, defending HPC decisions that have
been appealed, reviewing draft executive regulations, and initiating legal
advice on procedural matters.

b. The Department of Enyironmenta1 Protection. DEP staff
currently support the work of the HPC in the following ways:

• As part of maintaining a premise address data base, DEP
is responsible for tracking which properties are
designated on the Master Plan and which are listed on the
Atlas;

• DEP staff distribute HAWP applications; receive
"completed" HAWP applications; and forward HAWP
applications to DHCD staff assigned to support the HPC;

• In accordance with instructions received from the HPC,
DEP staff issue or deny an HAWP application;

• DEP staff determine whether an application for a
demolition or building permit to perform work on an
historic resource listed on the Atlaa constitutes
"substantial alteration", and if so, forwards the

'*application to the Planning Board for further review; and

• DEP staff are responsible for conducting inspections and
issuing civil citations for violations of Chapter 24A.'*'*

The Office of the DEP Director estimates that during this
fiscal year, when the above responsibilities are aggregated, approximately one
DEP workyear, equal to approximately $28,000 in staff time will be spent on
historic preservation-related tasks. In citing this estimate, it is important
to note that the work is absorbed by numerous staff in the Division of
Construction Codes Enforcement, and no DEP staff is expressly dedicated to
performing historic preservation work.

c. Other COtmty Government Departments and Offices. Although
not directly in support of the HPC, staff from a several other County
Government departments spend time working on issues that affect the
preservation of historic resources in the County.

'* For more about substantial alteration cases, see page 36.

'*'* The absence of a routine inspection program was discussed earlier; see
page 32.
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A task that regularly involves staff from numerous Executive
branch departments plus County Council staff is the processing of amendments
to the Master Plan for Historic Preservation.*

Within the Executive branch, the Office of Planning Policies
(OPP) is responsible for coordinating the review of master plan amendments,
which includes obtaining comments from various Executive branch departments
and offices. OPP estimates that last year (FY90), approximately $3,000 in
Executive branch staff time was spent processing amendments to the Master Plan
for Historic Preservation.

County
matters also focuses on
Historic Preservation.
worksessions, and final

Council staff time spent on historic preservation
the processing of amendments to the Master Plan for
This includes time staffing public hearings, Council
Council action.

Other Executive and legislative branch initiatives at times
concern the preservation of historic resources. Some recent examples are:
the Rural Roads Task Force, the adaptive reuse of the historic Jessup Blair
house for single parent housing, and the federal government's proposal for new
construction at the historic Walter Reed annex located in Forest Glen. In
addition, there are numerous examples of where the potential location of a
public facility could impact an historic site. These projects can involve
staff from many different executive and legislative branch offices.

4. M-NGPPC staff support for historic preservation

This section summarizes the historic preservation activities of
the Montgomery County Planning Department and the Montgomery County Parks
Department, and explains and how the work of M-NCPPC staff relates to the work
of the HPC.

a. The Planninl Department. Staff of the Historic Preservation
section within the Urban Design Division provide technical support to the
Planning Board on historic preservation issues, which include: the evaluation
and designation of historic sites and districts, and development projects on
designated and proposed site plans, subdivisions, potential historic
resources, the impact of proposed road projects on historic resources, and the
development of legislation regarding preservation programs.

* For description of the Master Plan designation process, see Table 7,
page 24a.
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As shown in Table 25 (below), the Planning Department's
commitment to historic preservation activities has increased during the past
four fiscal years. In FY88, an estimated 1.6 position years costing $96,320
was allocated in the budget to historic preservation; this year's approved
operating budget allocates 2.3 position years costing over $153,000 to
historic preservation.

Table 25

Estimated M-NCPPC Planning Staff
and Operating Expenses for Historic Preservation

FIB8 - FY9l

Position Years

Salaries/Fringe

Source: M-NCPPC records.

1.6

$96,320

1.2

$73,920

2.0

$130,400

2.3

$153,180

During the past several years, HPC's evaluation of historic
resources listed on the Atlaa has become more closely coordinated with the
work of M-NCPPC's Planning Department. In particular, HPC's schedule of A!laa
resource research and evaluation is established in conjunction with M-NCPPC's
Historic Preservation Planner. This coordination has helped to reduce the
interval of time between the HPC's and the Planning Board's evaluation of
Atlaa resources, and has worked to minimize the need for M-NCPPC staff to
conduct duplicative research of Atlaa resources.

The Planning Department staff also assists the HPC with its
statutory role to review subdivision applications. In particular, M-NCPPC's
Historic Preservation Planner reviews all subdivision applications, and
forwards to the HPC only those applications that have the potential for
affecting an historic site designated on the Master Plan, or an historic
resource on the Atlaa. This screening of subdivision applications eliminates
the need for either HPC members and/or DHCD staff to inspect all subdivision
applications (totaling 250-300 each year in recent years) in order to find the
applications appropriate for HPC review.
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b. The Parks Department. As noted earlier in this chapter, from
1980-1983, staff from the Parks Department provided professional staff support
to the HPC. The advice from the Parks Department was primarily in terms of
HPC's research and evaluation of historic resources listed on the Atlaa.

Today, staff of the Office of the Park Historian only
occasionally interact with the HPC; most often to apply for an HAWP for work
on one of M-NCPPC's historic sites. The FY91 budget allocates three workyears
to historic preservation activities in the Office of the Park Historian, which
is currently located within the Park Department's Division of Natural Resource
Management.

The Office of the Park Historian administers departmental
programs relating to the identification, preservation, and interpretation of
historic and archaeological resources on park land. Responsibilities include
the restoration of historic structures, research and writing of reports and
interpretive materials, acquisitions and care of collections, display of
historic exhibits, and the identification, inventory and mapping of
archaeological resources. In addition, the Office coordinates historic
interpretive programs throughout the park system.

5. Analysis of Staffins Issues

a. Adequacy of Staffin&. As evidenced by the data reviewed in
this chapter, County resources dedicated to supporting historic preservation,
and in particular, to supporting the work of the HPC, have increased during
the past decade. However, this evaluation finds that the current complement
of staff assigned to support the HPC does not enable HPC to perform all of its
statutory responsibilities.

The growing volume and complexity of HAWP applications has
increased the staff time required to review and prepare HAWP applications for
HPC action. As a result, the staff time necessary to prepare material for the
HPC's bi-weekly meetings leaves little staff time for other projects.

At present, a number of HPC's statutory responsibilities are
not being carried out as effectively as they could be. In particular,
substantially more could be done at the staff level to expedite the HPC's
review of HAWPs and HPC's evaluation of historic resources. In addition, as
discussed earlier in this chapter, more needs to be done in terms of providing
information and educational materials to the public about historic
preservation, and administering existing programs to encourage historic
preservation.

DHCD staff and HPC members agree that the primary reason
these responsibilities are not being carried out effectively is a lack of
staff time. DHCD officials and HPC members also agree that it is unreasonable
to expect the HPC members themselves to perform these functions without staff
support provided by the County Government.
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Based upon personal observation and extensive interviews with
DHCD staff, it is apparent that the individuals assigned to support the HPC
work many hours trying to complete their job assignments. The individual who
held the job of Historic Preservation Specialist from February 1989 through
July 1990 voiced the view that while the job was a challenging and often
rewarding one, it was also very frustrating because the demands of the job
exceed the time available in a 40-hour work week.

In addition to citing the need for additional staff support
from DHCD, a number of HPC members voiced dissatisfaction with the overall
level of service from the Office of the County Attorney during the past ten
years. While acknowledging that the situation has improved recently, HPC
members expressed frustration with the lack of continuity, (i.e., the turnover
in legal staff assigned to the HPC), and concern that the HPC has at times

*been assigned attorneys who are relatively inexperienced in land use law.

The feeling that the HPC needs access to additional legal
advice was also expressed by others interviewed during the course of this OLO
study, including lawyers who appear before the HPC, citizens, and DHCD staff
assigned to support the HPC. The primary reason cited for needing additional
legal assistance is the increasing complexity of selected HAWP applications,
as evidenced by increased citizen opposition, and increased participation of
attorneys and expert witnesses in the HAWP proceedings.

b. The Relationship Between HPC Members and DBCD Officials.
Interviews with County Government staff and HPC members (past and present)
indicate that since 1987, the relationship between HPC members and DHCD
management has, at times, been notably strained. However, it appears that
during the course of this OLO study, while some problems remain, the overall
working relationship between HPC members and DHCD officials has improved.

It appears that friction between members of the HPC and
County officials initially developed out of several substantive differences of
opinion about the historic designation and future development of specific
sites in the County. The friction continued in part because of an apparent
lack of clarity and mutual understanding about the appropriate role of staff
assigned to support the HPC, and perhaps broader differences of opinion about
the overall role of the HPC.

HPC members perceive that, at times, the County has not fully
supported the work of the HPC, and has treated Commissioners
"inappropriately". For example, HPC members report feeling frustrated that:
additional staff have not been assigned to support historic preservation; DHCD
officials have not consistently consulted the HPC about the allocation of

* As noted earlier, as of August 1990, an attorney from the Land Use Team has
been assigned to provide legal advice to the HPC.
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County resources on historic preservation-related matters; and the Office of
the County Attorney took six months to complete its review of executive
regulations drafted by the HPC.*

In turn, County officials perceive that, at times, the HPC
has not understood its role, and has treated citizens and staff assigned to
support the HPC "inappropriately". For example, DaCD officials perceive
that: the ape has not always understood or appreciated the many competing
budgetary pressures and workload demands on the department; the apc has, at
times, criticized DHCD staff in public when staff was making a sincere effort
to perform a difficult task; and that certain HPC members have acted in a rude
or condescending manner in public session to DaCD staff, as well as to
citizens applying for an HAWP.**

A recurring source of friction between HPC members and DHCD
officials has been an apparent lack of mutual understanding about the role of
DHCD staff assigned to support the work of HPC. This misunderstanding has
included confusion about whether DHCD staff can take directives from HPC
members, and disagreement over whether DHCD staff can appear in public on
behalf of the HPC. HPC members express frustration that it has been difficult
to get staff support for special projects, while DHCD officials express
frustration that apc members have not consistently understood how much staff
time is needed just to provide support to the apc on routine matters. HPC
members also voice frustration that, if the position of the HPC is contrary to
that of the County Executive, then DHCD staff assifDed to the apc are not
allowed to speak in public on behalf of the HPC.**

While certain disagreements have not been entirely resolved,
it appears that, as noted above, the working relationship between DaCD and HPC
members has recently begun to improve. As is often the case, the evaluation
process during the past few months has itself afforded an opportunity for
improved coamunication and a forum for an exchange of ideas. At this time,
all parties appear to be making a genuine effort to forget past differences,
and to develop a more constructive approach to working together.

* Executive regulations were drafted by the HPC and sent to the County
Attorney for review in November 1989; the regulations were not returned to the
HPC until May 1990.

** In early 1990, recognizing that some problems existed between DHCD
officials and HPC members, the DHCD Director proposed hiring a consultant to
help identify areas of disagreement and improve coamunication. At the
recommendation of OLO, this initiative was placed on hold pending the outcome
of this study.

*** For a number of years in the mid-1980's, the Program Assistant assigned to
the HPC routinely appeared in public on behalf of the HPC; since mid-1988,
however, the practice has been that DHCD staff are permitted to appear in
public on behalf of the HPC only when apc's position is consistent with that
of the Executive.
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6. A Discussion of HPC StaffinK Alternatives

As part of this study, OLO sought the opinions of those
interviewed on alternatives for providing staff support to the HPC. The three
options most frequently discussed were:

• Option (I): Keeping the responsibility for providing staff
support to the HPC within the Department of Housing and
Community Development;

• Option (II): Changing the law to assign M-NCPPC's Montgomery
County Planning Department with responsibility for providing
staff support to the HPC; or

• Option (III): Changing the law to establish HPC as an
independent commission with its own staff located either
within the executive or legislative branch of County
Government.

The remainder of this chapter discusses the pros and cons of
these three alternatives.

a. Option I. In general, the primary reasons cited for keeping
the responsibility for providing staff support for the HPC within the
Department of Housing and Community Development are that:

• Current law places the responsibility for staffing the
HPC with the Executive branch;

• HPC members are appointed by the County Executive and
confirmed by the Council, and the HPC is therefore
appropriately staffed by Executive branch employees;

• HPC's responsibilities require coordination among
Executive branch departments, and this can most
efficiently be accomplished if the staff supporting the
HPC is also located within the Executive branch;

• An increasing percentage of HPC's time is spent acting
upon HAWPs, which is a regulatory function related to the
building permit function handled by the Executive branch;

• The staff of DHCD includes professionals with appropriate
background and expertise, (e.g., planners, architects,
grants managers) who can supplement the work of staff
assigned to support the HPC; and
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• Being a relatively large department, DHCD currently
"subsidizes" historic preservation by not specifically
charging all operating expenses (e.g., use of the motor
pool) to the HPC function.

The primary negative factors to be considered in keeping the
current staffing arrangement are that:

• DHCD has multiple responsibilities, and when compared to
some of the department's other demanding missions (e.g.,
creating affordable housing), historic preservation is
competing for resources against other very important
objectives;

• The arrangement continues the current assignment of
historic preservation activities to two different
agencies (DHCD and M-NCPPC), which results in some
duplication of staff effort and confusion to the public
about which agency is responsible for what function;

• The friction between DHCD officials and HPC members (as
discussed earlier in this chapter) has created stress
during the past three years that must be overcome if a
more productive working relationship is to be
established; and

• It is feasible that future situations will arise where
the goals of historic preservation conflict with other
important goals of DHCD, and such conflicts of purpose
may create a difficult working climate for both DHCD
staff and HPC members.

b. Option II. The primary advantages cited to assigning
responsibility for providing professional and administrative staff support to
M-NCPPC's Planning Department are that:

• The County's historic preservation ordinance was enacted
pursuant to authority contained in the Regional District
Act, and M-NCPPC is a logical place to administratively
locate staff support for a function that is part of the
County's land use and planning function;

• Staffing the HPC by the M-NCPPC Planning Department
appears to work well in Prince George's County, which is
governed by the same network of State enabling
legislation;
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• Consolidating the County's historic preservation efforts
would reduce the public's confusion about where to go
with questions concerning historic preservation, and
eliminate duplication of staff effort by County
Government staff and M-NCPPC staff;

• This location would provide greater opportunities for
coordination and economies with respect to HPC's
legally-mandated role to provide advice to the Planning
Board on historic designations and subdivision
applications; and

• The M-NCPPC staff includes experts in the appropriate
subject areas such as: historic preservation, urban
planning, community planning, architecture, landscape
architecture.

The primary disadvantages cited to relocating the staffing
responsibility to M-NCPPC's Planning Department are that:

• It would likely be more difficult to coordinate HPC's
work with that of Executive branch departments;

• Although HPC members (appointed by the Executive and
approved by the Council) would presumably continue to
make decisions on HAWPs, the change would be perceived as
moving a regulatory function from the Executive branch to
the Planning Board;

• There would continue to be the potential for staff to
become caught in between conflicting views of
decision-makers; e.g., the HPC could take a position
contrary to that of the Planning Board, and the Planning
Department staff could feel caught in the middle; and

• M-NCPPC's Silver Spring offices are already very crowded,
and it would be a challenge to provide adequate space for
additional staff.

c. Option III. A third staffing option would be to establish
the HPC as an independent commission, either as part of the Executive or
Legislative branch. The primary advantage of this alternative is that it
would provide the HPC with greater public visibility and identity as a
separate commission, not affiliated with any particular department or agency.
Advocates for this change argue that it would also provide the HPC members
with more direct control over budgetary resources, and would reduce the
potential for conflict between HPC goals and departmental goals. Examples of
other adjudicatory boards that have been set-up as independent entities are:
the Ethics Commission, the Board of License Commissioners, the Board of
Appeals, and the Merit System Protection Board.
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A major disadvantage of establishing the HPC as an independent
entity would be the fiscal impact of such a change. In addition to costing
more in terms of staff and operating expenses, establishing HPC as an
independent commission could result in an increased isolation of the historic
preservation function, instead of an increased coordination of HPC's actions
with other County activities that affect the preservation of historic
resources. Finally, staff assigned to support to the HPC would continue to be
merit system staff hired by either the Chief Administrative Officer (e.g.,
Ethics Commission staff) or the Council Staff Director (e.g., Board of Appeals
staff), which means that the potential for having staff feel split loyalties,
although perhaps reduced, would not be eliminated.

5ectign A compares the structure, staffing and responsibilities of the
Montgomery County HPC to the Prince George's County HPC, as the only other
preservation commission governed by the Regional District Act;

Section B summarizes data collected from historic preservation staff in
12 other jurisdictions. The sample, which was selected on the basis of
recommendations from the Maryland Historical Trust, the National Alliance of
Preservation Commissions, and DHCD and M-NCPPC staff, includes two other
Maryland counties (Anne Arundel, Howard), three Maryland cities (Frederick,
Hagerstown, Rockville), the District of Columbia, and five additional
jurisdictions known for their historic preservation activities.

A. Comparison of HPCs in MontiomekY and Prince Georie's Counties

Montgomery and Prince George's Counties both derive the authority to
enact local laws governing the preservation of historic resources from the

11Regional District Act. Prince George's County enacted its own historic
preservation ordinance several years after Montgomery County, and the two laws
are similar in many respects.

A comparison of the composition and statutory responsibilities of the
Montgomery and Prince George's historic preservation commissions is contained
in Appendix C. The comparison shows that:

• Both HPCs have nine members, but Prince George's membership
requirements are more restrictive and detailed;

• Both HPCs are assigned a range of regulatory, advisory, and
administrative responsibilities, to inclUde serving as a
clearinghouse for information on historic preservation and to
generally undertake activities to advance the goals of historic
preservation;

11 For more about the Regional District Act, see page 4.
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• Both HPCs have authority to decide whether an HAWP is issued or
denied; in both counties, the department that actually issues the
HAWP is the department that issues building permits; by law, HAWP
applications in Prince George's are filed with the Department of
Licenses and Permits, and in Montgomery HAWP applicati~ns are
filed with the Department of Environmental Protection;

• The appeal of an HAWP decision is to the Board of Appeals in
Montgomery County and to the Circuit Court in Prince George's;

• In Montgomery County, the HPC's role with respect to the
designation of historic sites on the Master Plan is purely
advisory; in contrast, in the Prince George's HPC has authority to
designate sites on the Master Plan, with their decision being
appealable to the Council;

• In Montgomery County, the Planning Commission is responsible for
maintaining the AtlAa, whereas in Prince George's County, the HPC
is responsible for maintaining the County's inventory of historic
resources; and

• In both counties, legal support for the HPC is provided by the
Office of the County Attorney; in Montgomery County,
administrative and technical support for the HPC is provided by
the County Government, specifically by the Department of Housing
and Community Development; in Prince George's administrative and
technical support for the HPC is provided by the Planning
Department of M-NCPPC.

B. Comparison of HPCs in Other jurisdictions

During May and June 1990, OLO conducted telephone interviews with
historic preservation staff in 12 jurisdictions. The data obtained is
summarized in Table 26, beginning on page 6la.

In the jurisdictions surveyed, the number of historic sites and
resources protected by local ordinance ranges from 12 (Cobb County) to over
20,000 (D.C.). The average number of properties protected in the communities
surveyed is approximately 2,500, which is comparatively less than the 4,450
properties protected in Montgomery County.**

* In practice, HAWP applications in Prince George's are filed with the M-NCPPC
staff assigned to support the HPC, while in Montgomery, HAWP applications are
submitted to DEP.

** The figure of 4,450 properties protected in Montgomery County includes
sites designated on the Master Plan plus resources listed on the Atlaa.
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1. Structure and CQmpQsitiQn. Of the 12 jurisdictiQns surveyed, all
but Qne have at least Qne bQard Qr cQmmissiQn cQmpQsed Qf citizen members tQ
review reSQurces fQr histQric designation, and tQ authQrize the issuance Qf
permits for wQrk on histQric sites. One jurisdictiQn (Galveston, Texas) has
tWQ review bQards, one fQr residential historic properties and Qne fQr
cQmmercial histQric prQperties. In Anne Arundel CQunty, where there is nQ
preservation cQmmissiQn, building permits affecting histQric or archaeological
resources are handled at the staff level as part Qf the regular building
permit process.

A majQrity Qf the jurisdictiQns surveyed established their
histQric preservation bQard Qr commissiQn within the past ten years. Four
jurisdictions, similar tQ MQntgQmery CQunty, created an histQric preservation
cQmmission during the 1970's.

The size of the historic preservation bQards/cQmmissions in the
jurisdictions surveyed vary frQm five members (Cobb County) up to 11 members
(D.C., San AntQniQ, Seattle). The average Qf seven members is sQmewhat
smaller than the nine-member HPC in MQntgomery CQunty.

Similar tQ MQntgQmery County, a majQrity Qf jurisdictions surveyed
require certain fields of expertise to be represented on the board/commission;
fQur of the twelve jurisdictiQns have nQ specific requirements for expertise.
The most CQmmon requirement is fQr expertise in architecture. Other expertise
frequently required include citizens with special training Qr knQwledge in:
archaeQlQgy, architectural histQry, histQry, and urban design. A number Qf
the jurisdictions surveyed (Kansas City, Liberty, San Antonio, Seattle)
require that the histQric preservatiQn board/cQmmissiQn include a
representative frQm a business-related field.

2. StatutQry AuthQrity and Staffing. All of the jurisdictions
surveyed that have an historic preservation commissiQn have granted
decision-making authQrity tQ the commission Qn permits fQr
alteration/imprQvement tQ an histQric site. In the District of Columbia, the
Historic Preservation Review Board has final authQrity tQ deny such permit
requests, but approval must be fQrwarded tQ the MaYQr's Agent.

Eleven Qf the twelve jurisdictiQns surveyed have a prQcess fQr
appealing decisions Qn histQric area work permits. In six jurisdictions,
appeals gQ directly to the courts. In three jurisdiction, appeals gQ to a
lQcal administrative appeal bQard (similar tQ the CQunty's Board of Appeals)
or a hearing examiner. In the other tWQ jurisdictions, the appeal is to the
locally elected legislative bQdy.

Nine Qf the histQric preservatiQn cQmmissiQns surveyed are similar
tQ the CQunty's HPC in that their rQle with respect tQ designating histQric
sites and districts is purely advisQry. In the District Qf CQlumbia and
Seattle, hQwever, the historic preservation commissiQn has final designation
authority. Anne Arundel County relies upon the Maryland Historical Trust's
designatiQn process.
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In all of the jurisdictions surveyed, legal support for the
historic preservation function is provided by the city or county attorney.
The location of staff providing administrative and technical support to the
historic preservation commission does, however, vary. In seven jurisdictions,
staff support for historic preservation is provided by the local planning
department. Three jurisdictions (Kansas City, Liberty, Seattle), similar to
Montgomery County, provide support through the local government's department
of community development. In San Antonio, staff support is provided by the
Department of Building Inspections, and in D.C., staff support is provided by
the Department of Consumer and Regulatory Affairs.

The average number of staff assigned to provide administrative and
technical support to a preservation board/commission is three full-time
employees. By far, the jurisdiction that allocates the largest number of
staff to support its historic preservation review board is the District of
Columbia, with eight professionals and four grant and support staff. In five
jurisdictions, staff is only allocated on part-time basis, and the smallest
allocation of staff is one part-time planner. (Hagerstown and Rockville.)

In seven of the jurisdictions surveyed, there is at least one
planner assigned to provide professional support to the historic preservation
commission. Three jurisdictions instead assign an administrator or
coordinator. Only one jurisdiction (Galveston) has enforcement officers
assigned to the historic preservation function.

VI. CONCLUSIONS

A. General

The basic structure of the HPC and range of responsibilities assigned
by law to the HPC are much the same today as they were when the HPC was
established in 1979. The law assigns HPC with an unusually broad range of
advisory, regulatory, and administrative responsibilities.

OLO's evaluation of the structure, staffing, workload, and general
conduct of the HPC supports the following general observations:

• The operation of the HPC during the past decade has been affected
greatly by an increase in the volume and complexity of
applications for Historic Area Work Permits (HAWPs)i and the
continuation of a significant number of properties on the Atlaa
not yet evaluated for Master Plan designationi

• HPC members take their role very seriously, and volunteer many
hours to perform the duties assigned by law to the HPCi
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• Although County resources dedicated to the work of ~e HPC and to
historic preservation in general have increased d~ing the past
decade, the current staffing structure does not ertable the HPC to
effectively meet all of its statutory responsibt1ities; and

/

• The public's perception of how HPC performs i , adjudicatory role
varies considerably; while many regard the P as a hard-working,
dedicated, and knowledgeable Commission, these re others who have
concerns about the HAWP application proce d the manner in
which the HPC considers those applications.

The remaining sections of this chapter summarize OLO's major
conclusions, which are grouped under headings that generally parallel the
organization of this report.

B. The Structure and Composition of the HPC

1. Compared to other adjudicatory boards and commissions in the
County, the nine-member HPC is relatively large. Only two other adjudicatory
boards appointed by the County are composed of an equal or greater number of
members: the l5-member Human Relations Commission (HRC), and the nine-member
Commission on Landlord-Tenant Affairs.

2. In accordance with Chapter 24A, the HPC makes all decisions
sitting as a commission of the whole. The HPC has, however, successfully used
committees (composed of from one to five HPC members) to perform discrete
tasks and make recommendations for action to the full Commission. In contrast
to the HPC, several other County-appointed commissions, including HRC and the
Commission of Landlord-Tenant Affairs, are authorized by law to conduct much
of their business (to include final decision-making) in panels composed of
three to five members.

3. HPC members are reimbursed for actual expenses incurred (e.g.,
mileage, parking, baby sitting), but not compensated. The provision in
Chapter 24A that specifies HPC members shall serve without compensation is
consistent with recent amendments to Chapter 2 (contained in Bill 46-90,
enacted October 1990) that provide the County greater discretion with respect
to compensating members of County boards, committees, and commissions. The
Council plans to direct the next Committee on Committees to fully analyze the
issue of equitable compensation for members of County boards and committees.

4. During the past ten years, individuals with impressive backgrounds
and broad experience have been appointed to serve on the HPC. The HPC has
consistently included members with special training or knowledge in the fields
of history, architecture, and preservation; while HPC members have represented
the County geographically, there have been few racial minorities appointed to
serve on the HPC. (It should be noted that the current statutory requirements
for expertise on the HPC are open to interpretation.)
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5. Interviews with members of the public indicate that the HPC is
perceived by many to be composed of preservation advocates. While not
necessarily inconsistent with HPC's responsibilities, which include
undertaking activities to advance the goals of preservation in the County, the
public's perception of HPC members as preservation advocates may impair HPC's
ability to be perceived as an objective, quasi-judicial body.

C. BPC's Written Procedures and Recordkeepins

1. Minutes of BPC's meetings have been well kept and serve as the
best record of BPC's decisions during the past ten years. Substantial
progress has been made during the past year to improve other BPC records,
which were not consistently organized prior to 1989.

2. Although the record evidences BPC devoting significant attention
to establishing written procedures for the conduct of Commission business,
many of those who interact with the BPC are unaware of BPC's written rules and
policies. This is likely because the various resolutions constituting BPC's
adopted procedures were never compiled into one document and made readily
available to members of the public; and because the BPC has never formally
adopted County-wide design standards and guidelines governing decisions on
BAWPs.

3. Information about BPC's meeting procedures will become more
readily available to the public when the BPC (in accordance with a requirement
added to Chapter 24A in September 1989) promulgates method (2) executive
regulations that outline Commission procedures. These regulations are
expected to be transmitted to the Council for final action later this year.
In addition, the BPC has expressed its intent to develop and adopt County-wide
design standards and guidelines for BAWPs.

4. The role of the Local Advisory Panels (LAPs) appointed by the BPC
has changed at various times during the past ten years. At present, the role
of the LAPs is not clearly defined by the BPC, and there is disagreement among
BPC and LAP members as to what the role of the LAPs should be. The BPC is in
the process of developing written executive regulations that clarify the role
of the LAPs.

5. BPC agendas have generally been set by the BPC Chair, with
assistance from DBCD staff assigned to support the Commission. For a short
period of time during 1989, BPC used a consent calendar for selected BAWPs.
This consent calendar approach was discontinued after the County Attorney
raised concerns that approving BAWPs on a consent calendar did not allow
appropriately for the opening and closing of each case record.
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D. HPC's Workload in General

1. HPC's meetings have increased both in number and length during the
past ten years, largely to accommodate an increase in the volume and
complexity of RAWP applications. In contrast to the early 1980's when a
majority of HPC's time was spent on evaluating historic resources, the HPC
today spends an estimated 75-80 percent of its time on RAWPs.

2. The number of RAWP applications is likely to continue to increase
in future years, especially if proposed historic districts currently under
review are designated on the Master Plan, e.g., Takoma Park, Garrett Park,
Chevy Chase.

3. As the amount of time required for RAWPs has increased, the amount
of time available for other HPC business has declined. The record indicates
that, comparatively less time is spent today on HPC's advisory and
administrative responsibilities than was spent during the early 1980's.

4. The only aspect of HPC's workload that has declined in recent
years is HPC's review of building permits submitted for work on AtlAa
resources. Based upon the advice of the County Attorney, HPC discontinued
this practice in August 1989. Since that time, DEP staff, in consultation
with DHCD staff, determine whether such applications constitute proposals to
"substantially alter" an historic resource.

E. Renderini Advice on Master Plan Deshnations and Subdivision
Applications

1. Between 1980 and June 30, 1990, the HPC evaluated more than 500
historic resources listed on the Atlaa. The number of resources evaluated
annually ranged considerably (between 15 and 90 resources), depending upon
factors such as the availability of funds for research, the level of staff
support for the HPC, the Planning Board's schedule, and the time available on
the HPC's agenda.

2. Research on historic resources was originally provided by the
Office of the Park Historian in M-NCPPC. Since the mid-1980's, most research
has been conducted by consultants on contract to DHCD.

3. Approximately 90 percent of the time, the recommendations of the
Planning Board and County Executive, and final decision of the Council on
whether to designate an historic site or district on the Master Plan has
correlated positively with the recommendation of the HPC. (While current law
is clear that Council and Executive action is required to designate Master
Plan sites, the law is unclear as to whether Council and Executive action is
also required to remove historic resources from the Atlas.)

4. The process of designating historic sites on the Master Plan is
lengthy. However, the time it takes to process an amendment to the Master
Plan for Historic Preservation is not unlike the time it takes to process any
amendment to the General Plan.
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5. The time lag between HPC's evaluation of an historic resource and
the processing of a formal master plan amendment has, in some instances,
required M-NCPPC staff to update the research conducted on an historic
resource. This has happened most often when interim alterations have been
made to the historic resource that render HPC's evaluation outdated.

6. The almost 500 Allis. resources that remain to be evaluated by the
Council for final designation is a serious problem. From the perspective of
property owners, being listed on the Atlaa for an indefinite period of time
can be seen as placing a restriction on the use of private property. From the
preservationists' vantage point, indefinite listings on the Atlas increases
the possibility that valuable historic resources may be altered and/or
deteriorate before a decision is reached on designation.

7. The criteria listed in Chapter 24A for determining whether an
historic resource should be designated on the Master Plan are similar to the
criteria adopted by most other jurisdictions around the country. However,
some members of the community perceive the County's criteria to be overly
broad and subjective.

8. BPC's review of subdivision applications remained relatively
steady during the past decade. The practice of delegating the screening of
subdivision applications to M-NCPPC staff, which began several years ago, has
helped to focus HPC's time on those subdivision cases that have the greatest
potential of affecting historic sites and resources.

F. ActinS Upon Historic Area Work Permits (DAWPs)

1. To date, the HPC has denied only a handful of HAWP applications;
approximately half of all HAWPs are approved as submitted and another 40
percent are approved with conditions. While the HPC reaches decisions on the
majority of HAWPs within one meeting, during the past several years, an
increasing number of HAWPs have required more than one HPC meeting to be
resolved.

2. Since the BPC was established, five HAWP decisions have been
appealed. In two cases, the Circuit Court upheld the HPC's decision to deny
the HAWP. The other three appeals (all of which have been filed in recent
months) are pending before the Board of Appeals.

3. Problems posed by the current procedures governing HAWPs include:
DEP's data base of premise addresses does not accurately record all historic
sites and resources; the DEP permit staff charged with the intake of HAWP
applications has neither the time nor the training to provide technical
assistance to HAWP applicants; conditions imposed on the issuance of an HAWP
are not incorporated into the building plans approved as part of the building
permit; and there is no routine enforcement of HAWPs. In addition, there are
no written design guidelines governing HPC's decision-making on HAWPs.
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4. The processing deadlines for HAWPs contained in current law also
pose some problems. Besides being open to interpretation, HPC members have
found it difficult to reach decisions on complex HAWPs within 15 days from the
close of the record; in addition, the current requirements limit the HPC
Chair's ability to better manage HPC's agendas. The time period for
decision-making on HAWPs is shorter than the time allowed for other land-use
regulatory decisions.

5. The legal requirement for the DEP Director to forward all HAWPs to
the Planning Board for its review and comments is not currently followed.

6. In the event that the issuance of an HAWP is appealed, current law
does not provide a mechanism for DEP to withhold the HAWP, or the applicant's
building permit, pending the outcome of the appeal. This means that an
applicant could proceed at his/her own risk, and before the appeal process is
completed, take action that irreparably harms an historic site.

7. Public perceptions of how the HPC handles HAWPs vary
considerably. While many regard the HPC as hardworking, dedicated, and
knowledgeable, others have concerns about the HAWP application process and the
manner in which the HPC considers those applications. Specific problems
identified by applicants included: confusion about the role of the Local
Advisory Panels; a perception that the HPC bases its decision on personal
standards and not on a known set of standards and guidelines; and a perception
that certain HPC members were ill-prepared, inattentive, or rude to applicants.

8. The penalties available for imposing upon violators of Chapter 24A
are limited to those available for a Class A violation, as set forth in
Section 1-19 of the County Code.

G. Demolition by Neslect

1. No inspections were conducted pursuant to the demolition by
neglect provisions of Chapter 24A until a memorandum of understanding was
negotiated in 1985 to delegate authority for enforcement from DEP to DHCD's
Division of Code Enforcement. Since that time, approximately half of the
cases for which enforcement action was begun have been closed, while the
remaining cases are still in the process of being resolved.

2. The law is unclear as to whether appeals of demolition by neglect
decisions are, similar to HAWPs, appealable to the Board of Appeals. No
demolition by neglect citation has ever been appealed to the HPC, providing no
evidence of how this appeal procedure works in practice.

H. Public Education and Administration of Historic Preservation Programs

1. Although not unique, it is Wlusual for the law to assign an
adjudicatory commission, such as the HPC, additional responsibilities for
public education and program administration.
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2. The HPC has undertaken or sponsored a number of public education
activities during the past ten years, including: publishing a newsletter;
sponsoring booths at County events; and distributing grant funds for education
projects. However, DHCD staff and HPC members agree that much more could and
should be done to educate the public about historic preservation in the County.

3. Funds for the Historic Preservation Grant Fund (totaling between
$20,000-$27,500 each year) are allocated in a nondepartmental account, and
awarded by the HPC to support historic preservation projects; the average
grant awarded since FY87 has been $1,617 and projects funded have included
publications, video productions, oral or written history projects, and
education programs.

4. The HPC has performed its statutory role to review all historic
preservation tax credit applications; however, the program is not well
publicized and has been used to only a limited extent.

5. Both the Historic Preservation Loan Fund (HPLF) and the historic
preservation easement program, established by law in 1984 and 1988
respectively, can best be described as "inactive". Although regulations for
the easement program were drafted, final regulations have never been issued
and the program has never been used. Executive regulations for the HPLF were
issued in 1985 and two loans for preservation projects were issued in FY86;
however, there has been no activity from the HPLF since that time.

I. Staffini Support

1. County law requires the Executive branch of the County Government
to provide staff support to the HPC. The law identifies the County Attorney
as·the HPC's legal counsel, but does not identify which office or department
shall be assigned to provide other professional or administrative staff
support to the HPC. In addition, the law does not clarify which of the many
responsibilities of the HPC are appropriately performed by staff and which are
to be performed directly by HPC members.

2. County resources dedicated to support the work of the HPC as well
as to support historic preservation in general have increased during the past
ten years. Since 1981, the lead responsibility for providing professional and
administrative staff support to the HPC has been delegated to DHCD, and since
1983, DHCD has hired staff dedicated to performing that function. At present,
two workyears (one Historic Preservation Specialist and one Office Services
Manager) within the Division of Community Planning and Development (CPD) are
assigned on a full-time basis to provide staff support to the HPC. Staff from
other County departments and M-NCPPC also support the work of the HPC and/or
related historic preservation activities.

3. During the past two years, there has been a notable increase in
the amount of time spent by the Office of the County Attorney on HPC
business. Given the increase in the complexity of HAWP applications, the HPC
will likely continue to need additional legal assistance from the Office of
the County Attorney.
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4. Positive aspects of locating administrative and technical staff
support for the HPC within the Division of Community Planning and Development
are that: additional staff are available to lend their expertise and support
to the HPC; and the location also offers ready opportunities to coordinate
historic preservation with other DHCD programs. However, it must also be
recognized that locating support for the HPC within a division that has
multiple functions provides little identity for historic preservation
activities; and results in historic preservation staff being located
(bureaucratically) several levels down from the Department Director.

5. Due primarily to a lack of staff time, under the current staffing
arrangement a number of the HPC's functions are not being adequately
performed. For example: the historic preservation tax credit, easement, and
loan programs are not effectively publicized or promoted; inadequate attention
has been given to the HPC's public education role; there is no routine
enforcement of Chapter 24A; the HPC's activities are not well coordinated with
other County functions that impact the preservation of the County's historic
resources; and few new initiatives to encourage historic preservation have
been developed.

6. Compounding the staffing level problem is that, since 1987, the
relationship between HPC members and DHCD management has, at times, been
strained. It appears that friction between members of the HPC and County
officials resulted initially from several substantive differences of opinion
about the designation and future development of specific historic resources in
the County. The friction has continued in part because of an apparent lack of'
clarity and mutual understanding about the appropriate role of staff assigned
to HPC, and disagreements about the role of the HPC in general.

7. It is important to note that during the course of this evaluation,
the working relationship between DHCD officials and HPC members improved.
There is evidence of resolution to some past disagreements, and an increased
willingness from all parties to work together.

J. Staffing Alternatives

1. As outlined earlier in this report, there are pros and cons of
continuing to assign the DHCD with responsibility for providing staff support
to the HPC, and pros and cons for considering an alternative staffing
arrangement.

2. While there are viable staffing alternatives to be considered, OLO
concludes that at the present time, the arguments for retaining DHCD as the
department charged with staffing the HPC outweigh the arguments for change.
If the package of recommendations offered in the following chapter are adopted
(e.g., to increase the level of staff assigned to the HPC; to enhance the
identity of the historic preservation function within DHCD; and to improve
certain procedures), DHCD should be in a position to more effectively provide
staff support to the HPC.
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K. Comparative Information

1. A comparison of Montgomery County's HPC to Prince George's HPC
indicates that although the two are similar in terms of size and authority
over HAWPs, there are some notable differences: Prince George's HPC
membership requirements are more restrictive; Prince George's HPC has
authority to designate historic sites on the Master Plan; and staff support
for Prince George's HPC is provided by M-NCPPC Planning Department staff.

2. Compared to historic preservation boards and commissions surveyed
in 12 other jurisdictions, the County's HPC is larger than average. The
County's requirements for expertise on the HPC are generally similar to
requirements in other places, except that the County currently does not
require representation from a business-related field.

3. Eleven of the 12 jurisdictions surveyed, like the County, delegate
the authority to act upon HAWPs to their historic preservation board or
commission. The authority to designate historic sites varies as does the
process for appealing a preservation commission decision.

4.
often comes
department.
attorney.

Staff support for other HPes in the jurisdictions surveyed most
from the planning department or the community development
Legal support is consistently provided by the city or county
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VII. UCCRmRD&TIORS

Changes are required in order for the Historic Preservation Commission
(HPC) to perfonD its statutory functions efficiently and effectively.
Specifically, changes are needed: to enable the HPC to manage an increasing
workload; to improve the processing of Historic Area Work Permits; to complete
the evaluation of historic resources listed on the At!aa; and to better
educate the public about historic preservation.

This chapter offers a package of recommendations for changes to the
laws and regulations governing the HPC, the staff resources supporting the
HPC, and other aspects of the HPC's operations. The shared goal of these
changes, which will require a combination of legislative, administrative, and
appropriation action to implement, is an Historic Preservation Commission that
performs its statutory responsibilities effectively and efficiently, and in so
doing:

• Maintains ongoing and appropriate lines of communication with the
Council, the County Executive, Executive branch staff, and the
Planning Board and M-NCPPC staff;

• Is respected by members of the community, and takes action to
ensure that the Commission's procedures, recommendations, and
decisions are well understood;

• Consistently receives sound legal and other professional staff
advice upon which to base recommendations and decisions;

• Consistently meets legally mandated requirements for conducting
business; and

• Makes recommendations and decisions in a timely manner, with
opportunities for input from members of the community who may be
affected by the HPC's action.

A final goal of these OLO recommendations is to ensure that HPC
members' time is used efficiently, and for the work of the HPC to become more
fully coordinated with other activities in the County that affect the
preservation of historic resources.
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Snmary of Recommendations

The following list summarizes OLO's recommendations, which are grouped
under headings that generally parallel the organization of this report; the
remainder of this chapter then explains each recommendation in greater
detail. Following each recommendation in parentheses is some combination of
an "L", "A", and/or "$". "L" indicates that the recommendation requires a
change in the law; "A" indicates that the recommendation requires an
administrative change; and "$" indicates that the recommendation carries a
notable fiscal impact.

ee-ission Structure and Procedures

1. Amend the law to require that the HPC also include representation from
the fields of business, real estate, and law. (L)

2. Authorize the HPC to establish panels composed of three HPC members
who are delegated decision-making authority. (L,A)

3. Authorize the HPC to send cases to the Hearing Examiner in the Office
of Zoning and Administrative Hearings for report and recommendation.
(L,A)

4. Clarify in regulation an expanded role for the HPC chair. (A)

5. Amend the law to enable HPC members to be compensated. (L,$)

6. Finalize executive regulations that outline HPC's routine procedures,
and the role of the Local Advisory Panels; and develop executive
regulations that contain standards for HPC's review of Historic Area
Work Permits. (A)

7. Amend the law to clarify that all HPC decisions are appealable to the
Board of Appeals; and to clarifY the intent of providing HPC with
authority "to delineate the extent of appurtenances and environmental
setting associated with an historic site or resource." (L)

Evaluation of Atlas Resources

8. Adopt a schedule for the review of all
establish a sunset date for the Atlaa.
process for nominating resources to be
designation on the Master Plan. (L,A)

remaining Atlaa resources, and
At the same time, establish a

considered in the future for

9. Delegate the responsibility for researching remaining Atlaa resources
to the Planning Department of M-NCPPC. (A,$)

10. Clarify whether Council action is required to remove properties from
the Atlaa. (L)
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Historic Area Work Pe~ts

11. Where appropriate, include standards for future regulatory action in
amendments to the Master Plan for Historic Preservation, and provide
by law that the HPC must follow such standards in acting upon HAWPs.
(L,A)

12. Amend the law to authorize HPC to delegate the approval of routine
HAWP applications and minor modifications to staff. (L,A)

13. Simplify process for HPC action on relatively straightforward and
non-controversial HAWP applications. (A)

14. Authorize the Director of DEP to delegate to DHCD: the intake of HAWP
applications; and the inspections of HAWPs. (L,A)

15. Forward copies of selected HAWP applications to the M-NCPPC Planning
Department staff to provide an opportunity for review and comment; it
should be clear that the discretion whether to submit comments
remains with the Planning Board and M-NCPPC staff. (A)

16. Amend the law to require that an approved HAWP is a prerequisite for
receiving a building permit for historic sites designated on the
Master Plan. (L,A)

17. Amend the law to clarify the allowable time period for HPC action on
HAWP applications, and consider extending the deadline for HPC
action. (L)

18. Amend the law to require that all HPC decisions on HAWPs be in
writing. (L)

19. Authorize the Board of Appeals to stay the issuance of an HAWP
pending the outcome of an appeal. (L)

20. Amend Chapter 24A to provide that in addition to levying fines, the
penalty imposed by the County for violations of the Chapter can
include orders to take corrective action to cause compliance with an
approved HAWP. (L)

Public Education and Progr_ Adwinistration

21. Develop better techniques for informing the public about the status
of properties designated on the Master Plan for Historic
Preservation. (A)

22. Develop materials and programs to better educate the public about the
County's historic preservation programs, to include improved
publicity about the HPC, the Master Plan designation process, the
HAWP application process, financial incentives for historic
preservation, and the division of responsibilities between Executive
branch and M-NCPPC historic preservation staff. (A)

23. Improve the administration of existing historic preservation
programs. (A)
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Staffing, Training, and Co-uoication

24. Establish a separate Historic Preservation Office within DHCD, and
authorize an additional senior staff position to manage the County's
historic preservation efforts. The respective roles of DHCD's
Historic Preservation Office and M-NCPPC's historic preservation
planning staff must be clearly defined and communicated to the
public. (A,;)

25. Continue to provide HPC with an enhanced level of legal assistance.
(A,;)

26. Develop an annual training seminar for all commissioners that serve
on the County's adjudicatory boards and commissions, and develop
ongoing training for County staff who have primary responsibility for
providing support to a County-appointed board, committee, or
commission. (A,;)

27. Schedule separate annual meetings between the HPC and: a County
Council committee, the County Executive, and the Planning Board. (A)

Follow-up to Evaluation

28. Provide for a formal follow-up to this evaluation to take place
during FY94.

The remainder of this chapter explains OLO's recommendations in greater
detail.

C<lMISSIOfi smUCTOKE AND PROCEDUllES

Rec~dation 1: A.end the law to require that the BPC also include
representation f~ the fields of business, real estate,
aDd law. (L)

Current law (Section 24A-4) requires that the four fields of history,
architecture, preservation, and urban design shall be represented on the HPC
by "a minimum of one member qualified by special interest, knowledge, or
training." In order to broaden the expertise represented on the HPC, the law
should be amended to require that, to the extent possible, the fields of
business, real estate, and law are also represented on the Commission.

Numerous jurisdictions around the County require that membership on an
historic preservation commission or board include persons with a business,
real estate, and/or legal background; such requirements have been adopted in
Prince George's County, Kansas City, San Antonio, and Seattle. In addition to
providing additional expertise, expanding the membership requirements to
include expertise from a business-related field enhances the ability of an
historic preservation commission to be perceived by the public as a balanced,
adjudicatory body.
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Section 24A-4 should also be amended to clarify whether the law allows an
individual possessing expertise in more than one field to fulfill more than
one requirement; e.g., whether an architect who also has a graduate degree in
preservation can be appointed to fulfill the requirement for an expert in
architecture as well as the requirement for an expert in preservation.

l.ec~dation 2: Authorize the BPC to establish panels ce-posed of three
BPC ~ers who are delegated decision-tlBlting authority.
(L,A)

To enable the HPC to handle an increasing workload, the HPC should be
authorized by law to establish three-member panels with decision-making
authority. This amendment would provide the HPC with the same authority
extended to the Landlord-Tenant Commission in 1979; at that time, the
Landlord-Tenant Commission, similar to the HPC today, faced an increasing
workload and lengthy meetings.

The law should require HPC to promulgate method (2) executive regulations
that detail how the panels would be appointed and conduct business.

l.ec~dation 3: Authorize the BPC to send cases to the Hearing Ex;gainer
in the Office of Zoning and Adw;nistrative Hearings for
report and rec~dation. (L,A)

To provide the HPC with another tool for handling an increasing workload,
the law should be amended to authorize the HPC to refer HAWP applications and
demolition by neglect appeals to the Hearing Examiner in the Office of Zoning
and Administrative Hearings (OZAH) for report and recommendation. Final
decision authority would remain with the HPC.

This change would provide the HPC with an option available to the Board
of Appeals and the Human Relations Commission. The law should require the HPC
to promulgate method (2) executive regulations that detail the procedures for
referring cases to OZAH, e.g., upon a majority vote of the HPC, or upon
recommendation of the Chair, with approval by the full Commission.*

Allowing the HPC to refer cases to OZAH would make the Hearing Examiner
available to the Historic Preservation Commission as an "evidentiary traffic
cop." The Hearing Examiner would conduct the public hearing, compile written
findings of fact, and render a recommendation based upon the same laws

* The regulations governing referral of HPC cases to OZAH should also include
a provision governing appeals. Specifically, if the Hearing Examiner hears
an HAWP that is later appealed, then the BOA will have to hear the appeal
directly and cannot refer the case to the Hearing Examiner.
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governing HPC's decisions. In addition to providing the HPC with another way
to manage an increasing volume of cases, the expertise of the Hearing Examiner
is likely to prove increasingly useful to the HPC as the Commission confronts
HAWP applications that raise complex legal land use issues.

Rec~clation 4: Clarify :In regulation an apmded role for the BPC Chair.
(A)

The HPC Chair should be expected to assume responsibility for: providing
leadership to the HPC, moving the work of the HPC along expeditiously, and
working closely with DHCD staff assigned to support the HPC. The Chair should
also assume the lead in representing the HPC in public, and in resolving any
conflicts that arise between the HPC and the County Government.

To reenforce an expanded role for the HPC Chair, executive regulations
governing HPC's procedures should outline the authority and responsibility of
the Chair to:

• Preside at all meetings of the HPC;

• Assign tasks to HPC members;

• Provide direction for managing the HPC's work; and

• Serve as the HPC's principal spokesperson and liaison to the County
Government and other agencies.

Rece:-enclation 5: Al8end the law to enable BPC JBeIIIbers to be compensated.
(L,$)

The law should be amended to allow HPC members to be compensated. HPC
members currently spend 25-30 hours per month on HPC business, a commitment
that equals or exceeds the time spent by members of other adjudicatory boards
and commissions that currently receive compensation, e.g., Landlord-Tenant
Commission, Human Relations Commission, Merit System Protection Board.

It is recommended that HPC members be compensated at a rate of $35 per
meeting attended (comparable to Landlord-Tenant Commission); and that the HPC
Chair be compensated at a rate of $5,000 per year in recognition of the
additional time and effort required to serve as Chair (an estimated additional
20-25 hours per month). Setting a separate compensation rate for the
Commission Chair would parallel the practice followed with other
quasi-judicial boards, such as the Board of Appeals and the Merit System
Protection Board.
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B.ec~dation 6: Fiualize Executive B.egulations that outline HPC' s routine
procedures, and the role of the Local Advisory Panels;
and develop executive regulations that contain design
standards for &PC's review of Historic Area Work Pend-ts.
(A)

Method (2) executive regulations that outline HPC's procedures have
already been drafted by the HPC and reviewed by the Office of the County
Attorney. A second set of executive regulations that outline the appointment
and role of the Local Advisory Panels were originally drafted by the HPC in
late 1989, and are in the process of being reviewed and rewritten based upon
input from members of the Local Advisory Panels. These two sets of
regulations should be finalized and promulgated through the standard
procedures contained in Section 2A-1S of the Code.

With assistance from staff and/or a consultant, developing written design
standards and guidelines for HAWPs should be a priority of the HPC during the
coming year. In accordance with Section 24A-4(h), once drafted by the HPC, it
would be appropriate for these standards and guidelines to also be formally
adopted as method (2) executive regulations.

All the HPC's executive regulations should be compiled into a publication
that is readily available to the public. This would address the perception
voiced by some HAWP applicants that the HPC operates without written standards
and procedures.

B.ecm-endation 7: Aaend the law: to clarify that all &PC decisions,
including de.olition by neglect appeals, are appealable
to the Board of Appeals; and to clarify the intent of
providing HPC with authority "to delineate the extent of
appurtenances and emri.romEntal setting associated with
an historic site or resource". (L)

The HPC is delegated decision authority in Chapter 24A to act upon HAWP
applications, and demolition by neglect appeals. The law currently specifies
that an HAWP decision may be appealed to the Board of Appeals, but does not
specify where appeals of the HPC decisions on demolition by neglect appeals
are forwarded. The law should be amended to explicitly state that all HPC
decisions, including demolition by neglect appeals, are appealable to the
Board of Appeals.

A second technical change to Chapter 24A involves Section 24A-S(k), which
gives the HPC authority "to delineate the extent of appurtenances and
environmental setting associated with an historic site or resource." It is
unclear as to when this authority applies, i.e., is it with respect to
resources recommended for designation on the Master Plan and/or to subdivision
applications that affect an historic resource or site. The law should be
amended to clarify the HPC's role in delineation.
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R.ec~datiou 8:

EVALUATION OF LOCATIONAL A%L6S RESOURCES

Adopt a schedule for the review of all r.-ai.ning Mlaa
resources, and establish by law a 81ID8et date for the
Atl... At the .- t:t.e, establish a process for
nc.:iDating resources to be COD8idered in the future for
desigoatiou ou the Master Plan. (L,A)

The HPC should recommend to the Planning Board~ County Executive, and
County Council a schedule for the review of all remaining Atlaa resources.
Once the schedule has been integrated into the Planning Board's work program
adopted by the Council and County Executive, Chapter 24A should be amended to
establish an appropriate sunset date for the Atlaa.

Appendix D contains a draft schedule for reviewing the remaining Atlaa
resources during the next five years. OLO prepared this schedule, based upon
the results of M-NCPPC's 1989 study of remaining Atlaa resources; and in
consultation with the HPC, and staff from M-NCPPC's Planning Department, DRCD,
the Office of Planning Policies, and Office of the County Council. The draft
schedule contained in Appendix D integrates the review of Atlaa resources into
the Planning Board's most recently approved master plan review schedule; other
resources are grouped geographically by planning area into separate master
plan amendments, each containing a reasonable number of resources.

Concurrent with establishing a sunset date for the Atlaa, the law should
be amended to provide a process for nominating resources in the future for
designation on the Master Plan. The process should provide the County with
the authority to place properties temporarily in moratorium from demolition,
but also place a time limit on the County Government's time to reach a final
decision about Master Plan designation.

Reee eodatiou 9: Delegate the resp0D8ibility for researching re.u.n1D.g
Atla8 resources to the P1amI.ing Departllent of M-IfCPPC,
and provide the P1amI.ing Departllent with additioual
resources to fund the research needed to cc.plete the
review of Atlaa resources _ scheduled. (4,$)

In order to minimize the duplication of staff effort and approach the
task of researching the remaining Atlaa resources efficiently, OLO recommends
that the responsibility for researching Atlaa resources be delegated to the
Planning Department of M-NCPPC. Once the research is completed, the research
would be available to the HPC, the Planning Board, the County Executive, and
the County Council.

Based upon the draft schedule for the review of Atlaa resources contained
in Appendix D, it is estimated that $20,000 will be needed for each of the
coming five fiscal years to fund the research of remaining Atlaa resources.
It is recommended that the Planning Department consider hiring one part-time
researcher to accomplish this task.
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The Director of DHCD and the Planning Director should enter into a
written memorandum of understanding that clarifies that the research conducted
by Planning Department staff will be provided to the HPC. In addition, the
memorandum should establish that efforts will be made to accommodate any
special requests for research made by the HPC.

Rec~clation 10: Clarify whether CouDcil action is required to rel80Ve
properties fx-c. the AUg. (L)

A master plan amendment to designate an historic resource included in the
A..t.la.&. onto the Master Plan is an amendment to the General Plan, and by State
law clearly requires action by the County Executive and Council. However,
current law should be amended to clarify whether Executive and Council action
is similarly required to remove a property from the Atlas.

HISTOlUC AREA WORl: PKB!IITS

I.ec~clation 11: Where appropriate, include standards for future
regulatory action in aaen.-ents to the Master Plan for
Historic Preservation, and provide by law that the BPC
aast follow such standards in acting upon BAWPs. (L,A)

When designating either individual sites or districts on the Master Plan,
the Planning Board, County Executive, and County Council should, where
appropriate, include standards for future regulatory review, to provide the
HPC and other applicable agencies (e.g., the County Department of
Transportation) with guidance regarding the intent of historic designation.
These standards should serve the purpose of providing the HPC with direction
in reviewing HAWP applications; it must be recognized, however, that standards
are not intended to be rigid design strictures, and each HAWP application will
still need to be reviewed individually.

Standards provided in the Master Plan could include, for example,
articulating what features of a property's architecture or environmental
setting makes the property worthy of designating and therefore worthy of
protection under Chapter 24A. Another form of guidance is to categorize
sites designated in a district as eit~er primary, secondary, or
non-contributing resources, and to provide specific standards of review to be
applied to resources in each category.

Consideration should be given to amending Chapter 24A to reenforce the
connection between Master Plan designation and HAWPs. Specifically, the law
could explicitly provide that in reviewing applications for HAWPs, the HPC
should adhere to guidance contained within the approved and adopted Master
Plan for Historic Preservation, as amended.
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Providing such a legal connection would be similar to other statutory
requirements that directly link master plan recommendations to actual land use
decisions, e.g., the subdivision regulations require that the Planning Board
must consider the applicable master plan when determining the acceptability of
a preliminary plan proposal; and certain zones such as the mixed use
development zone can only be applied in areas so designated on an approved and
adopted master plan.

Rec~datioo 12: AIIeo.d the law to authorize BPC to delegate the approval
of routine IIAWP app1icatiooa 8Dd Jdnor .a«tificatiooa to
staff. (L,A)

The HPC should be authorized to delegate to staff the approval of routine
HAWPs and minor modifications to HAWP applications. This would provide
another tool for processing more efficiently an increasing volume of HAWP
applications, and reducing the workload of HPC members.

Chapter 24A should be amended to enable the delegation of various types
of HAWPs to staff, and should provide a process for appealing HAWP decisions
rendered at the staff level. The criteria for determining which HAWP
applications are appropriate for review and decision by staff, without need
for a public hearing and full Commission consideration, should be articulated
either directly in Chapter 24A, or alternatively in the form of method (2)
executive regulations.

A similar delegation of authority to staff to approve HAWPs has been
implemented in 'Prince George's County since 1983. In Prince George's County,
staff supporting the HPC are authorized to issue HAWPs, "for alterations to
structures and environmental settings which will not significantly change the
exterior features of an historic site or contributing structure within an
Historic District or its environmental setting, and which will have no
significant effect on its historical, architectural, cultural or
archaeological value." Regulations adopted by the Prince George's HPC further
define what categories of structural work can be approved by staff.

Ilec:. eDutioo 13: Sblp1ify process for BPC actioo 00 relatively
straightforward and 1Dlcootested IIAWP app1icatiooa. (A)

There are HAWP applications which are unlikely to meet the criteria for
"routine" (and thereby not able to be handled at the staff level as
recommended in Recommendation 12), but are nonetheless relatively
straightforward and non-controversial. While the opportunity for a public
hearing and full HPC discussion of these HAWPs should be afforded, the HPC
Chair should conduct the HPC's meeting to allow for an expedited hearing and
decision process on such HAWPs.
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The Office of the County Attorney has advised the HPC that establishing a
"consent calendar" for these straightforward and uncontested HAWPs violates
the need for a separate record for each HAWP application. However, while
taking care to establish a separate record for each HAWP application, the HPC
Chair can expedite the process by efficiently opening the record, and if no
comments ar~ proffered, immediately closing the record and asking for a motion
to approve.

R.ecc..endatioa. 14: Authorize the Director of the DepartlDeDt of EDvirODlEDtal
Protectioa. to delegate to the DepartlDeDt of Housing and
ee-unity Develo~t: the intake of BAWP applications;
and the inspectioa. of BAWPs. (L,A)

1. The intake of SAWP applications. The Director of DEP should be
authorized to delegate the responsibility for accepting HAWP applications to
DHCD. By law, the statutory review time for an HAWP should begin when the
application is filed with DHCD staff, who would be legally responsible for
forwarding a copy of completed HAWP applications to DEP within three days
after filing.

This change would enable staff members who are trained in historic
preservation and familiar with the concerns of the HPC to be responsible for
accepting HAWP applications from members of the public. In addition to being
in a better position to determine when an HAWP application is "complete," DUCD
staff assigned to support the HPC, who have the appropriate expertise, are
better able to offer technical assistance to citizens before an HAWP
application is formally submitted.

2. The inspection of work performed with an approved HAWP. DEP does not
currently conduct any routine inspections of HAWP-related work. The Director
of DEP should be authorized to delegate the responsibility for inspecting work
performed with an approved HAWP to DHCD staff. DEP should inform DUCD when
work has commenced on an historic site that received an HAWP; inspection(s)
performed by DHCD staff would be limited to the aspects of work addressed in
the HAWP, and would be in addition to the building permit inspections
conducted by DEP staff.

Within DHCD, the inspections of HAWP-related work could be shared by
a combination of staff assigned to the HPC, and Code Enforcement staff.
Similar to transferring the intake function, the advantage to shifting the
inspection function is that the individuals performing inspections will be
more familiar with the issues discussed by the HPC in issuing the HAWP, and
the particulars of any conditions placed by the HPC on the permit.

* In July 1990, the HPC Chair implemented an expedited handling of
straightforward and uncontested HAWPs similar to this recommendation.
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Jlec~dation 15: Forward copies of selected BANP applications to the
II-IICPPC P1snn;ng DepartlEDt staff to provide the
opportUDity for review aDd c~t; it should be clear
that the discretion whether to ~t c~ts r ins
entirely with the p1snn;ng Board aDd !l-BCPPC staff. (A)

The current legal requirement for the Director of DEP to forward all HAWP
applications to the Planning Board for review and comment has never been
implemented. Because HAWP applications sometimes raise broader questions
concerning the County's planning, land use, and/or zoning policies, a
procedure should be established to enable the HPC to seek advice from the
M-NCPPC on selected HAWPs.* The decision of whether to submit comments should
remain entirely with the Planning Board and M-NCPPC staff.

If HAWP applications are submitted to DHCD (see above Recommendation 14),
then the HPC Chair, with DHCD staff assistance, should identify those incoming
HAWP applications that the HPC would like to request the Planning Commission
staff to review and comment on. Any such applications should then be
forwarded to M-NCPPC's Historic Preservation Planner for possible comments
from either the technical staff and/or the Planning Board. If the Planning
Board and/or Planning Department staff decide to comment, such comments should
be submitted to the HPC prior to the date of the public hearing on the
application.

Jlec~dation 16: AlleDd the law to require that 811 approved BAWP is a
prerequisite fo~ receiving a building pe~t for historic
sites designated on the Master P1811.(L,A)

The law should require that for properties designated on the Master Plan,
obtaining an HAWP is a prerequisite for receipt of a building permit. In
addition, DEP's permit staff should ensure that a property owner receives one
consistent set of approved plans, and that such plans integrate any conditions
placed on the issuance of the HAWP with any conditions placed on the issuance
of the building permit.

* M-NCPPC's Historic Preservation Planner currently receives the upcoming HPC
agenda and accompanying materials. The information, however, is not received
far enough in advance of HPC's meeting to allow the Preservation Planner to
develop formal written comments; in particular, the Preservation Planner would
need sufficient time to seek input from other M-NCPPC staff and/or the
Planning Board.
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llec.-eo.dation 17: AlEnd the law to clarify the allowable tiJDe period for
BPC action on BAWP applications, and consider extending
the deadline for BPC action. (L)

Section 24A-7(f), Action by the Commission, should be rewritten to
clarifY the length of time that the gPC has to take action on an HAWP
application. Consideration should also be given to extending the allowable
time period for gPC action.

The current limit of 15 days after the close of the record for a decision
on HAWPs is a shorter period of time than that allowed for other land-use
regulatory decisions. In practice, the current deadlines also limit the gPC's
ability to manage its agenda efficiently.

Extending the time period for gPC decision on HAWPs to either 60 days
from the time of filing, or 30 days from the close of the record would make
the gPC's deadlines more closely aligned with those imposed on the Board of
Appeals for special exceptions and variances, and on the Planning Board for
subdivisions. Some extension to gPC's processing deadline will be especially
warranted if, as recommended below, all of gPC's decisions are required to be
written.

llec.-eo.dation 18: AIEnd the law to· require that all BPC decisions on BAWPs
be in writing. (L)

Under current law, the BPC is required to provide a written explanation
of its BAWP decisions only in cases of denial. In order to provide a better
record of BPC's decisions that can be made readily available to the public,
the BPC should be required to provide a written explanation of all BAWP
decisions, both approvals and denials. For routine uncontested BAWPs, the
gPC's written decision could, similar to routine variances decided upon by the
Board of Appeals, be written using largely boiler plate language that cites
the basic findings and criteria of the ordinance under which the HAWP is
recommended for approval.

It is important to note that recommending written decisions for all BAWPs
is compatible with Recommendation 13 above, which recommends the BPC continue
its practice of expediting the process for action on relatively
straightforward HAWPs. For these BAWPS, the Board of Appeals' current
handling of routine variances again provides a constructive model. The Board
of Appeals reaches its decision on routine variances in public session
directly after the record is closed, a practice which enables the applicant to
know the outcome of his/her application on the same day as the public hearing;
the Board's formal written decision is then usually issued within 10-14 days
following the public hearing.
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Ilec~dation 19: Authorize the Board of Appeals to stay the issuance of an
IIAWP pending the outcc.e of an appeal. (L)

In cases where an HPC decision to issue an HAWP is appealed, there is
nothing in current law to prevent the HAWP from being issued by DEP while the
appeal is pending. To prevent some irreversible damage from being done to an
historic site (e.g., the cutting down of an historic tree), the Board of
Appeals should be authorized to stay the issuance of an HAWP pending the
outcome of an appeal.

Ilec~dation 20: ~ Chapter 21eA to provide that, in addition to levying
fines, the penalty Dposed by the County for violatiODS
of the Chapter can include orders to take corrective
action to cause cc.pliance with an approved. IIAWP. (L)

Current law classifies violations of Chapter 24A as Class A violations.
In addition to levying a fine, the County should be authorized, by law, to
require violators of Chapter 24A to take corrective action to cause compliance
with an approved HAWP. This would be analogous to the authority granted to
the Planning Board with respect to enforcement of an approved site plan;
specifically, Section 59-D-3.6 of the County Code authorizes the Planning
Board, after due notice to all parties concerned and a hearing: "to revoke
approval of the site plan or approve a plan of compliance which would permit
the applicant to take corrective action to cause compliance with the site
plan."

Ilecm-endation 21: Develop better teclmiques for infoJ:Jd.ng the public about
the status of properties designated on the Master Plan
for Historic Preservation. (A)

The County should investigate techniques used successfully in other
jurisdictions for informing the public about the status of properties
designated on the Master Plan. This is especially important in terms of
informing potential purchasers of historic sites about what it means to own
property designated on the Master Plan.

One suggestion is to explore whether the Montgomery County Board of
Realtors would agree to include in all sale contracts a statement that
indicates whether a property is designated on the Master Plan for Historic
Preservation. Alternatively, the status of designated properties could be
entered officially as part of the land records.

Another technique worth exploring is the use of plaques that indicate a
property has been designated as an historic site on the Master Plan. In
addition to increasing the likelihood that a potential purchaser knows in
advance that the property has been declared historic and worthy of protection,
plaques have been found to foster a positive perception of designation.
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Jlec~dation 22: Develop _terials and pro~ to better educate the
public about the Co1mty"s historic preservation process
and progr-.. (A)

Much could be done to better inform and educate County citizens in
general about historic preservation, and in particular, about the Master Plan
designation process, the BAWP process, the respective roles of Executive
branch and M-NCPPC historic preservation staff, and County programs available
to support and strengthen preservation efforts. The HPC, with staff
assistance, should review and update its plan for public education, and take
action to implement the plan during the next several years.

Ree« endation 23: :r.prove the u-inistration of e:d.sting historic
preservation pro~. (A)

Attention should be given to improving the administration of the County's
existing easement program and Historic Preservation Loan Program (HPLF), both
of which can currently be described as "inactive." Executive regulations for
the easement program should be promulgated, and the executive regulations for
the HPLF (most recently adopted in 1985), should be reviewed, updated, and
re-promulgated. The level of funding available from the Rehabilitation Loan
Fund for the HPLF must also be clarified in the budget.

Additional efforts to publicize the availability of the easement program,
rehabilitation loan program, and tax credit program should also be made.

STAFFING, DAINING, AIm COBUNlCATION

Rec~dation 24: Retain the Deparmeot of Housing and ee-unity
Develo..-ent (DBc») as the deparmeot assigned the lead
resP0Q8ibility for providing professional and
adldnistrative staff support to the Ble, but establish a
separate Historic Preservation Office within DBC»; and
autborise an additional staff position to -....age the
Co1mty"s historic preservation efforts. In addition, the
respective roles of the Historic Preservation Office
within DBC» and M-BCPPC I s historic preservation plauning
staff should be clearly defined and co-unicated to the
public. (A,.)

1. Establish an Historic Preservation Office within PReD

A separate Historic Preservation Office should be established within
the Department of Housing and Community Development. The mission of this
office should be to manage the County Government's historic preservation
efforts, an integral part of which is to provide staff support for the HPC.
The Historic Preservation Office should report directly to the Office of the
DHCD Director.
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It is recommended that the BistoricPreservation Office be
responsible for providing general staff support to the BPC, to include:

• Preparing responses for the BPC Chair's signature on routine and
non-routine correspondence;

• Working with the BPC Chair to set agendas and manage the BPC's
workload;

• Attending all BPC meetings, and maintaining BPC minutes and BPC
records;

• Managing the processing of BAWPS applications from intake through
Commission review and inspection of the actual work performed;*

• Formulating and presenting professional staff recommendations for
the BPC regarding BPC recommendations on
designations/subdivisions and actions on BAWPs;

• Drafting BPC decisions for final BPC approval;

• Ensuring that all notice and other due process requirements are
followed;

• Working with M-NCPPC staff to ensure that adequate research on
historic resources is provided to the BPC (see Recommendation 9);
and

• Organizing orientation sessions for new BPC members, and
developing staff training to include knowledge of relevant laws
and regulations, and other County programs and functions.

The Bistoric Preservation Office should also be responsible for
carrying out the public outreach and program administration functions assigned
to the BPC. In particular, this means that the Bistoric Preservation Office,
in consultation with the BPC, would be responsible for:

• Managing the County's historic preservation grant and revolving
loan programs;

• Managing the County's historic preservation easement and tax
credit programs;

• Providing information and educational materials to the public
about historic preservation; and

• Undertaking other activities to advance the goals of historic
preservation in the county.

* See Recommendation 14.
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The Historic Preservation Office staff should also be responsible for
coordinating HPC's work with that of Executive branch departments and offices,
the M-NCPPC staff, the Planning Board, the Council, and other County
departments and agencies involved with activities that affect the preservation
of historic resources.

It is important for a line of communication to remain open between
HPC members and DHCD officials. As noted earlier in this report, DHCD
officials and HPC members have made progress in recent months towards reaching
a better understanding about the role of DHCD staff assigned to support the
HPC. In particular, there should be a clear understanding about what
functions HPC members themselves are going to perform, and which activities
are appropriately performed by County Government staff working in consultation
with the Commission. In addition, DHCD officials and HPC members should agree
upon a procedure for resolving future differences of opinion or
misunderstandings about the role of staff and support from the County.

2. Create a new Senior professional staff position to manaie the Historic
Preservation Office.

Based upon study of the current staffing situation and taking into
account the additional tasks that this report recommends be performed, OLO
recommends that the functions of the Historic Preservation Office could
reasonably be accomplished with the addition of one senior professional staff
position to manage the Historic Preservation Office. Combined with the two
staff currently assigned on a full-time basis to support the HPC, the staffing
complement of the Historic Preservation Office would then total three
workyears.

The newly created position should be a full-time professional staff
person with the skills, education, and expertise to manage the Historic
Preservation Office and coordinate the County's historic preservation
efforts. To parallel the nomenclature adopted at the State level and in
numerous other jurisdictions, the working title of this position could be the
County's "Historic Preservation Officer"

The hiring process for this position should follow standard merit
system advertising and selection procedures. County personnel regulations
specify procedures for the Office of Personnel to determine the exact title
and grade of this job. Recommended minimum qualifications for the Historic
Preservation Officer position are included in Appendix E.

3. Provide some physical identification for the Historic Preservation
Office.

To enhance the ability of County staff to educate the public about
historic preservation, and the work of the HPC, it would be helpful to provide
some physical identity for the Historic Preservation Office. Two specific
issues to be addressed are: the need for some identifying sign outside the
offices, and the need for a telephone line that is consistently answered
"Historic Preservation Office."
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4. Ensure the public understands the respective roles of the Historic
Preservation Office within DHCD and M-NCPPC's historic preservation planning
nail.

With staff supporting the HPC located within the Executive branch and
preservation planning staff supporting the Planning Board located within
M-NCPPC, it is important for the division of responsibilities to be clearly
defined and communicated to the public.

*At present, although there are some areas of overlap, the focus of
M-NCPPC's preservation planning staff is on the designation of historic sites
on the Master Plan, and the review of subdivision proposals that potentially
affect an historic site or resource. While the HPC advises the Planning Board
on these matters, the focus of staff support for the HPC is predominantly on
design review after an historic site has been designated; in addition, the
staff assigned to support the HPC devotes time to the other program
administration and public education responsibilities assigned to the HPC.

The respective roles and division of responsibilities between the
Historic Preservation Office within DHCD and M-NCPPC's historic preservation
planning staff should be more effectively communicated to the public as part
of an enhanced public education program, (see Recommendation No. 22).

JleC~datiOD ~: Continue to provide BPC with an eohanced level of legal
as.istance. (A,$)

The increased level of legal support provided to the HPC during the past
two years should be continued. The Assistant County Attorney assigned to
advise the HPC should be available to provide the HPC with oral or written
opinions, to provide procedural advice to the HPC, and to alert HPC members
about statutory requirements that must be met. When requested by the HPC,
this attorney should also be available to draft or review HPC decisions on
HAWPs, especially in cases dealing with complex legal issues. The Assistant
County Attorney assigned to the HPC should, when requested by the HPC, attend
HPC's public meetings and executive sessions.

* 010 recommends that one area of overlap, the researching of historic
resources, can be reduced by delegating the research function to M-NCPPC's
preservation planning staff. (See Recommendation No.9.) OLO recommends,
however, that although it potentially qualifies as an area of overlap, it
would be beneficial for M-NCPPC's preservation planning staff to have the
opportunity to comment upon HAWPs that raise broader questions concerning the
County's planning, zoning, and/or land use policies. (See Recommendation
No. 15.)
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In addition, the Assistant County Attorney assigned to the HPC should
keep the HPC informed about relevant court decisions. It should be the
responsibility of this attorney to prepare a briefing for incoming HPC members
to explain the parameters of HPC's authority, and the case law involving the
HPC and HPC decisions.

Finally, because appeals from the HPC now go to the Board of Appeals
(BOA), the Office of the County Attorney must be conscious to assign staff
consistent with the Attorney General's conflict guidelines for adjudicatory
proceeding in order to minimize any perceived conflict of interest. In
particular, during the time an attorney is assigned to the HPC, he/she should
not also be providing advice to the BOA on any matter that may be later
presented before the BOA.

Rec~dation 26: Develop an aonual training s"';nar for all c~ssioners

that serve on the County's adjudicatory boards and
c~ssions, and develop ongoing training for County
staff who have p~ resPonsibility for providing
supPOrt to a County-eppointed board, c~ttee, or
c~sion. (A,$)

Each year, the County should offer a training seminar to all
commissioners that serve on the County's adjudicatory boards.* The Office of
Personnel, Division of Organization Development and Training, could organize
such training, with in-house assistance from the Office of the County
Attorney, the County Council staff, and other County departments.

A training session for board members should include information relevant
to all boards that perform an adjudicatory function. For example, the agenda
should cover: how to conduct meetings in accordance with the Administrative
Procedures Act, an explanation of ex parte communication, and guidance on
compliance with the County's Ethics law. The seminar should also include
training sessions on how to chair a quasi-judicial proceeding, to include tips
on dealing with angry citizens or board members.

* This includes the: Board of Appeals, Animal Matters Bearing Board, Human
Relations Commission, Commission on Landlord-Tenant Affairs, Commission on
Common Ownership Communities, Merit System Protection Board, Sign Review
Board, Ethics Commission, Board of License Commissioners, and the Planning
Board.
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The Division of Organization Development and Training should also develop
training opportunities for County staff assigned to provide support to the
County's many boards, committees, and commissions. Providing the necessary
and appropriate level of staff support to a group of appointed citizens is
often a challenging task. This assignment grows especially difficult in
situations when the stated position of a board or committee can be in conflict
with the position of the County Government. Much of this training could be
accomplished with the assistance of County employees, who have learned through
experience the skills required to effectively staff citizen boards and
commissions.

R.ec~dation 27: Schedule separate 8DDual lleetings between the HPe and: a
County Council ee-ittee, the County Executive, and the
PI8DDing Board. (A)

To encourage ongoing and appropriate communication, the HPC should meet
annually with a Council Committee, the County Executive, and the Planning
Board. Without violating the ex parte rules on any particular HAWP case, the
general purpose of these meetings would be to generally discuss the
legislative intent, along with any perceived proilems, of the laws and
regulations governing the HPC's decision making.

B.ecc-.mdation 28: Provide for a fonu.l follc.-up to this evaluation to take
place in FY94. (A)

The Council should charge the Office of Legislative Oversight with
monitoring the operations of the HPC over the next three years, and with
conducting a follow-up evaluation during FY94. If, at that time, the problems
identified in this evaluation have not been addressed, then consideration
should be given to modifying the basic structure, administrative location,
and/or authority of the HPC.

* The HPC has met with the Planning Board for the past several years, and has
met occasionally with the Council during the past decade.
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VIII. C(ftIISSION/DEPAJrnmNT/AGENCY C<B!BNTS

On September 4, 1990, OLO circulated a draft of this report to Historic
Preservation Commission (HPC) members, appropriate Executive branch staff, the
Planning Board Chair and the M-NCPPC's Montgomery County Planning Director,
the Director of the Office of Zoning and Administrative Hearings, the Board of
Appeals Chair, and Council staff. All. technical corrections received either
orally or in writing are incorporated into this final report.

Written comments received on the draft report are included in their
entirety starting on page 93. While the comments indicate general concurrence
with many of OLO's recommendations, they also evidence differing views on a
number of important issues including: how best to research historic
resources, certain aspects of the Historic Area Work Permit application and
review process, and OLO's specific recommendations regarding staff support for
the HPC. The HPC expresses support for selected recommendations, but
withholds taking a formal position on a number of major recommendations; HPC
members indicate they intend to provide further comments during worksessions
with the Council.

The Executive branch's written comments appropriately include a reminder
of the County's current tight fiscal situation. OLO concurs that, as the
issues identified in the report are discussed during the coming months, it
will be important to explore alternative ways to address the stated needs that
also minimize the fiscal impact. In addition, OLO points out that many of the
recommendations offered in this evaluation are for changes that can be
accomplished within existing resources.

The Executive branch's written comments also include a suggestion that an
interagency group be appointed to conduct a comprehensive review of Chapter
24A, Historic Resources Preservation. While OLO has no objection to this
suggestion, OLO hopes that the appointment of such a group will not postpone
action on OLO's report recommendations until the interagency group completes
its work.

While expressing support for most of OLO's recommendations, the Planning
Board Chair emphasizes that the division of responsibility between the HPC and
M-NCPPC's preservation planning staff must remain clearly differentiated. OLO
concurs and has added language to Recommendation No. 24 regarding the need to
define and communicate to the public the respective roles of Executive branch
staff assigned to support the HPC, and M-NCPPC's preservation planning staff.

The Chair of the Planning Board also comments that if it seems important
for M-NCPPC staff to be involved in the design review process, then additional
consideration of consolidating historic preservation activities in the County
under "one roof" may be warranted. As noted in the Chairman's comments, the
OLO report includes a discussion of on alternative staffing locations (pp.
57-60), which identifies the various problems and opportunities associated
with each alternative.

The OLO staff once again expresses thanks to the many individuals who
cooperated with this lengthy evaluation, and who contributed to the
development of findings and recommendations.
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TO:

FROM:

SUBJECT:

DATE:

ME M0 RAN DUM

Andrew Mansinne, Director
Office of Legislative Oversight

L~onar~ Taylor, Ch~irperso~ ~t.?~~~~ .;,~~
H,stor,c Preservat,on comm,~Jt· ~()'. • _
Office of Legislative Oversight Report No. 90-02 Evaluation of
Historic Preservation Convnission - Reconvnendations With Regard to
the Historic Preservation Convnission

October 5, 1990

The Historic Preservation Comission has, over the time that the
research was compiled for this report, devoted many hours to discussion with
Karen Orlansky of your staff regarding the HPC and its role in the historic
preservation efforts of the County.

The Convni ss i on devoted aport i on of its meeting on September 26,
1990 to review the draft report and to provide convnents. The Commission has
reviewed all of the reconvnendations and has formed an opinion on many of
themo Below are specific responses to the reconvnendations. The HPC reserves
the right to provide additional convnents in the future, particularly at the
work sessions with the Council.

The HPC generally agrees with recommendations 4, 8, 10, 13, 14, 15,
16, 17, 19, 21, 22, 26, 27 and 28, and has no further convnents on them at this
time. The HPC agrees with recommendations 1, 2, 5 and 9, 15 and 26, subject
to the following convnents:

1. The HPC suggests that the 1aw reconvnend such representation,
but not require it. The HPC already has difficulty finding
people willing to serve due to the major time convnittment
required.

Historic Preservation Commission

51 Monroe Street, Rockville, Maryland 20850-2419. 301/217-3625
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- .
Andrew Mansinne
Page 2
October 5, 1990

2. The COlll1lission is concerned that establishment of panels not
be mandatory.

5. Allow HPC members to be compensated. The HPC agrees that some
form of honoraria is appropriate.

9. The HPC needs to be able to contract for research in order to
carry out its funct ions. Resources must be allocated to the
HPC for this important work. The HPC also agrees that it is
appropriate for M-NCPPC to complete research on Atlas sites.

15. Gwen Marcus, Historic Preservation Planner at M-NCPPC, is
presently mailed the same packet of information, including the
agenda, that HPC COlll1lissioners receive regarding HAWPs one
week prior to the meeting.

26. The COlll1lission feels that this would be most helpful and
believes that the Chair of the COlll1lission should be required
to attend.

The HPC feels that issues raised in recolll1lendat ions 3, 6, 7, 11 ,
12, 18, 20 and 24 may have a far-reaching impact on preservation in the County
and require further study. The COlll1lission will provide further comments
during worksessions with the Council.

I want to thank you for the opportuni ty to convnent on the OlO
reconvnendations and look forward to being able to participate in the review of
the report by the County Council. I have also attached convnents received from
Jeffrey Gross, Chairperson of the Boyds/Hyattstown local Adv i sory Panel, for
your information and review.

Attachment

cc: Karen Or1ansky
Historic Preservation COlll1lission
Richard J. Ferrara
lewis T. Roberts

2144E
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October 1, 1990
HISTORIC PRESERVATION

COMMISSION. MONTG CTY

Leonard Taylor, Chairperson
Historic Preservation Commission
Suite 1001
S61 Monroe Street
Rockville, Md 208S0

Dear Mr. Taylor:

Thank you for submitting to me a draft copy of "~

Oe.cription and Evaluation of tne Montgomery County Historic
Pr••ervation Commis.ion". As requested, I am submitting my
comments on the document.

I presume that the facts, figures and History of the HPC
is accurate. Therefore I am .ddressing the recommendations
made by the O.L.O. report.

#1. Broadening the base of available professionals is always
helpful; however, let's not forget that "Preservation" is our
middle name.

#2. No comment.

#3. I believe this would help expediate H.A.W.P. etc. in the
public's interest. Let's do it.

#4. Excellent recommendation.

#5. It's about time HPC members are compensated for their
time.

#6. H.P.C. is still in a state of flux and written
guidelines will always be of help.

#7. O. K.

#8. A schedule to complete the review of Atlas sites is
fine but it should not be given a sunset date.

#9. Historic Preservation will be an on-going function of
M.N.C.P.P.C. and they have experienced staff to review the
sites.
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Page 2

October 1, 1990
"~ D~.c:r1pt1on and Evaluat1en ef tn. Montgom.ry County
}4'l,~-l;<:')ric Pr•••rva.t1on Committ ••• 1t

w10. The County Executive and tne Council Members should be
re~tricted to making History only, not changing it.

~11Q This recommendation is particularly important to
Hyattstown ~nd I hope it is implemented.

~12. O. K.

O. K.

~l~o Of all the recommendations, I feel strongest about this
one. M.N.C.P.P.C. should handle H.A.W.P. They have the
~xpertise already, and there would be no "conflicts" in
recommendations.

O.K. but more time may be needed.

~16. Yeah!

Good.

I thought they were already.

Excellent idea.

Now you're putting some teeth into the Ordinance.

Education is always best prevention.

Same as #21.

~23. The existing programs are good but due to numerous
"loop-holes", they are sometimes ineffective. Let's close
,::h~ gaps.

~Z4. As I stated before, M.N.C.P.P.C. is the best place for
H.P.C., although the rest of this recommendation is good.

~25. We're already behind the ball•. This will help.

Good

#27.

#28.

Excellent idea.

Good
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Page 3

October 1, 1'3'30
"A D••eri~tio~ .~d Ev.lu.tio~ of the ~o~tgom.ry Hi.torie
Pr•••rv.tio~ Commi ••io~."

*2'3. The Cou~ty m~y i~ the future ~eed to "t~ke u~der it's
wi~g" specific properties or entire Districts to e~sure their
protectio~ a~d survival. We need to m~ke provisio~s for this
~ow.

Th~nk you for the opportu~ity to review the draft of
this Evalu~tion. If I c~n be of ~ny further ~ssista~ce,

please do not hesit~te to give me a call.

Very truly yours,

~(!.~&.
Jeffrey C. Gross
Committee Member

JCG:ber
CC: File
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Jl1ontgomery County GJvemment
ROCKVlUL. MARYlMD 20850

ME M0 RAN DUM

October 5, 1990

TO: Andrew Mansinne, Jr., Director
Office of legislative Oversight

FROM: lewis T. Roberts,

SUBJECT: DRAFT OlO Report #90- , A Description an Evaluation of the
Montgomery County Historic Preservation Commission

Thank you for the opportunity to comment on the Draft OlO
Report #90-2, A Description and Evaluation of the Montgomery County
Historic Preservation Commission. The report provides a thorough
analysis of the structure, staffing, workload and overall operations of
the Montgomery County Historic Preservation Commission (HPC). Copies of
comments from the Department of Housing & Community Development, the
County Attorney's Office, the Office of Management and Budget, the Office
of Planning Policies, the Department of Environmental Protection, and the
Personnel Office are attached.

The Executi ve Branch be 1i eves that there is a need for a
comprehensive review of the Historic Preservation Ordinance. I suggest
that an interagency working group conduct this review and prepare
revisions for Council consideration. Specifically, the Executive Branch
is concerned about the combination in one commission of both program
advocacy and adjudication responsibilities and believes the Council
should consider separating these duties to ensure both the fact and
appearance of fairness in adjudication and to free program advocacy
efforts from the workload of cases to be jUdged.
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With regard to specific recommendations, full discussion of
the scope of the HPC's functions should precede allocation of additional
resources. The fiscal impact of each recommendation would need to be
calculated and acknowl~dged before final decisions could be made. In the
event of ti ght fi sca1 ci rcums tances, the Counc i 1, the HPC and the
Department of Housing and Conununity Development may have to consider
alternatives in addressing the stated needs while not being a significant
burden to the County's budget.

The Executive Branch looks forward to discussing OlO Report
#90-2 upon its release by the County Council. Thank you again for the
opportunity to comment.

lTR/jw

Attachments
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MEMORANDUM

OctobeJ: 2. 1990

TO:

FROM

AndJ:ew Mansinne. DiJ:ectoJ:
Office of Legislative oveJ:si~ht

RichaJ:d J. FeJ:J:aJ:a. DiJ:ectoJ:
DepaJ:tment of Housing & Comm nity Development

SUBJECT: OLO RepoJ:t No. 90.2 - Evaluation of HistoJ:ic PJ:eseJ:vation
Commission - SummaJ:y and GeneJ:al Comments on RepoJ:t

The DepaJ:tment of Housing and Community Development has J:eviewed
the IIdescJ:iption - Evaluation of the HistoJ:ic PJ:eseJ:vation
Commission (HPC)" (O.L.O. RepoJ:t No. 90.2) and agJ:ees in geneJ:al
with the thJ:ust of the J:epoJ:t. We would point out. howeveJ:. that the
J:eview did not take into consideJ:ation the need fOJ: acompJ:ehensive
J:eview of the law.

The HistoJ:ic PJ:eseJ:vation OJ:dinance was oJ:iginally pJ:omulgated
in 1979. Since that time the Commission has changed fJ:om mainly an
advisoJ:y commission (ie. J:ecommendations fOJ: placement on the MasteJ:
Plan) to a J:egulatoJ:y commission heavily involved in J:eviewing
applications fOJ: histoJ:ic aJ:ea wOJ:k permits. We expect this latteJ:
J:ole to continue to incJ:ease in the futuJ:e. When changes weJ:e made
to the oJ:dinance in 1989. the HPC and vaJ:ious county depaJ:tments
(primarily DHCD & OPP) identified the need fOJ: a complete J:evision
to the law. Though the OLO J:epoJ:t makes many J:ecommendations which
will affect the law. we still believe that theJ:e J:emains a need to
study the law in detail. in the context of these J:ecommendations.

The DepaJ:tment of Housing & Community Development in geneJ:al
concuJ:s with the J:ecommendations pJ:esented in the J:epoJ:t. as
outlined below:

o

o

AgJ:ee in geneJ:al with J:ecommendations 1-7 on "Commission
StJ:uctuJ:e and PJ:oceduJ:es". with emphasis on modifications to the
pJ:esent HPC appJ:oval pJ:ocess fOJ: HAWPs. CleaJ: standards should
be delineated fOJ: HAWPs to ensuJ:e that only impoJ:tant cases and
those of significant community conceJ:n and impact be subject to
fUll HPC heaJ:ings. All otheJ:s. pJ:obably the majoJ:ity. should be
handled by staff. utilizing guidelines appJ:oved and pJ:omulgated
by the Commission. We also suggest that consideJ:ation be given
to making the HPC SUbject to the AdministJ:ative PJ:oceduJ:es Act
(ChapteJ: 2A of the County Code).

AgJ:ee stJ:ongly with J:ecommendations 8-10 on "Evaluation of Atlas
Sites".
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o Agree as follows with recommendations on "Historic Area Work
Permits". We agI:ee in geneI:alwith I:ecommendations 11 thI:u 13.
lS thI:u 17 and 19. 20. We do not agI:ee with recommendation 14
because we believe that HAWPs are paI:t of the building peI:mit
process. and as a consequence. need to be received by DEP with
the actual WOI:k also to be inspected by DEP as part of that
process. We disagI:ee with recommendation 18 because of staffing
considerations and the amount of time necessary to prepaI:e
findings of fact for all cases. We do agree that complicated
cases should have a written decision.

o

o

o

AqI:ee in geneI:al with recommendations 21 thru 23 regardinq
"public Education and Proqram Administration". HoweveI: we note
that both recommendations 21 & 22 do have costs associated with
them.

Agree in general with recommendations 24 thI:u 26. reqaI:dinq
staffing. traininq and communication. We take no position on
~ecommendation no. 27.

AgI:ee in general with recommendation 28 regarding follow up
evaluation.

We have also provided mOI:e detailed comments on the
~ecommendations (attached). Many of these comments are technical in
nature and may assist yOUI: staff in their work and in assessing what
the depaI:tment and the HPC are currently doinq to address the
concerns I:aised in the OLO report.

AvH/I:ap:2S12B
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TECHNICAL COMMENTS TO OLO REPORT 90-2

The technical comments are outlined below. We appreciate the
opportunity to comment on the repo~t and commend the OLO staff
assigned to this p~oject fo~ a tho~ough and p~ofessional job.

1) Amend the law to include ~epresentation on the Commission f~om

the fields of business. ~eal estate and law. - The Depa~tment

suppo~ts this ~ecommendation. We point out that the law should
be cla~ified to indicate that an individual commissione~ may
~ep~esent mo~e than one field of inte~est. fo~ example. an
a~chitect could ~ep~esent both a~chitectu~e and u~ban design
since a~chitects a~e gene~ally t~ained in both disciplines. o~ a
~eal estate closing atto~ney could ~ep~esent both the law and
~eal estate.

2) Autho~ize the HPC to establish panels. - The Depa~tment st~ongly

suppo~ts this ~ecommendation. The use of panels by the
Landlo~d-Tenant Commission which is also staffed by DHCD has
wo~ked well and has st~eamlined the decision making p~ocess. It
would also pa~tially add~ess the p~oblem of the inc~easing

wo~kload of the HPC.

3) Authorize the HPC to send cases to the Hea~ing Examiner. - The
Depa~tment suppo~ts this ~ecommendation. The use of a hearing
examine~ fo~ mo~e complex cases of inte~est to the Commission as
a whole should assist the HPC to establish facts and to rule in
acco~dance with the law. If the law is changed to allow such a
deleqation. the time period by which the HPC makes its decision
must be extended. since at p~esent the law ~equi~es the HPC to
~ende~ a decision within 45 days of receipt of the application
o~ within 15 days of the close of the ~eco~d.

Since the Hea~ing Examine~ would put togethe~ the ~eco~d and
afte~ completion of the ~eco~d make a recommendation to the
Commission. the Commission would need adequate time to ~eview

the ~ecord and to dete~mine whethe~ it concu~s o~ not with the
Hea~ing Examine~ls ~ecommendation. If the Commission should not
ag~ee with the Hea~ing Examine~. it would then need adequate
time to fo~mulate its own findings and ~ecommendation.

The~efo~e. in revising the law to allow this method of ~eview.

special conside~ation should be given to the time limits.

4) Cla~ify in ~egulation an expended ~ole fo~ the HPC chair. - The
Depa~tment supports this recommendation.

5) Amend the law to allow membe~s to be compensated. - The
Depa~tment suppo~ts this ~ecommendation with the following
comments. Members should be paid fo~ attendance at meetings. as
opposed to a monthly sala~y. Also since the HPC also inte~acts

with Planning Boa~d and County Council. the~e is a need to
~eimbu~se membe~s who ~ep~esent the Commission befo~e these
bodies fo~ thei~ actual expenses. Recommendation no. 4 does
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identify the chair as the chief spokesperson for the Commission
and this recommendation does suggest a larger compensation for
the chair. If both these recommendations are taken together. it
could be argued that if the chair does all the representation
the chair does receive extra compensation. However.
realistically, the chair will not always be able to represent
the Commission at these meetings, therefore, there has to be a
way to at least reimburse commissioners who take on this role
for the Commission.

6) Finalize Executive Regulations. - The Department concurs in
general with this recommendation. The Executive Regulations
which outline the HPC's routine procedures is presently at the
County Attorney for final review prior to promulgation under
Method 2. The regulations with regards to the role of Local
Advisory Panels are presently the subject of a subcommittee of
the HPC and should be ready for first review by the attorneys
within the next few months. Regarding the Executive Regulations
on LAPs, the department's concern is that the regulations
governing the LAPs make it clear that the LAPs' role is advisory
to the HPC and would not require appearances by applicants.

Also, the recommendation that design standards be published as
executive regulations may not be practical. The HPC in certain
cases believes that design standards/guidelines, particularly
with regards to historic districts should be district specific.
Also the term "standards" is probably too tight implying that if
certain specific rules are followed, an application would be
automatically approved. The Department "believes that the HPC
should promulgate general guidelines, similar to the general
design guidelines originally promulgated by the Planning Board
as part of the Master Plan for historic preservation. These
guidelines should be pUblished and made available to the public.
but not as Executive Regulations.

7) Clarify the law that all HPC decision are appealable to the
Board of Appeals and to clarify the intent of the ordinance with
regards to the Commission's role in the area of appurtenances
and environmental setting. The OLO report notes that the
Commission's decisions with regards to demolition by neglect
should be appealable to the Board of Appeals. The Commission's
role with regards to demolition by neglect, however, is that of
an appeals board. The law notes that DEP (or its designee,
DHCD's Division of Code Enforcement) issues a citation for
demolition by neglect. The party cited has the right to appeal
this citation to the HPC. The HPC. however, is not an impartial
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appeals board: rather it is a board with a specific point of
view (it is charged with protecting the County's historic
heritage). Consequently, we suggest that appeals of demolition
by neglect actions should be taken directly to the Board of
Appeals.

Regarding delineation of appurtenances and environmental
setting, the department believes that the delineation should be
made as part of the HPCs role in making recommendations to The
Planning Board with regards to placement on the Master Plan.
The Planning Board has recently started including maps
indicating environmental setting as part of the Master Plan
amendment. However. in many cases the amendment will identify
the existing parcel as the environmental setting without taking
into consideration any future subdivision. At a minimum, the
HPC in its recommendations to the Planning Board. should note
the minimum environmental setting. taking into consideration
existing zoning and future subdivision. The Planning Board
should include specific limits to the environmental setting in
the Master Plan amendment. and this should be the final
determination. Presently. the amendments often make reference
to reduction of the environmental setting. allowing the HPC to
undertake this role. The Department believes that the
delineation of appurtenances and environmental setting is
properly part of the Master Plan process. The Commission's role
should be advisory in this process. The law should be clarified
to reflect this.

Regarding the HPC's tole as to Atlas resources and sUbdivision.
the Commission currently makes recommendations with regards to
environmental setting. To clarify and simplify the process, we
believe that subdivision should be treated in the same way as
substantial alteration or demolition of a structure. It should
start the abbreviated Master Plan amendment process.

S) Adopt a schedule for review of Atlas sites, establish a
sunset date for the Atlas and establish a process for future
nomination of sites to the Master Plan.

9) Delegate responsibility for research to MNCPPC.

The Department agrees with these recommendations. Budgetary
concerns may increase the time needed to complete the task, and
the Department would work to explore partial funding for the
survey task through the grants available from the Maryland
Historic Trust. It is possible that approximately $7.500 to
$10.000 a year. which must be matched on a one for one basis.
could be made available through the Certified Local Government
process. These funds could be provided to the Planning Board
for this task.
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It needs to be pointed out that the HPC's role is to make
recommendations for placement on the Master Plan. As a
consequence. it has to be clear that the Planning Board will
share with the HPC the results of the research and allow the HPC
to maintain its initial and primary role of recommending
placement on the Master Plan.

Regarding a process for the addition of properties to the Master
Plan. the process should be designed to allow a periodic review
of structures or sites in the County which have attained a
certain age and to identify these structures as potential master
plan sites. The accelerated process should then be used if
there was proposed substantial alteration. demolition or
sUbdivision on one of these identified sites. MNCPPC could be
charged to do such a review once every ten years, and at that
time review all buildings of more than 50 years (as an example)
or other meritorious sites.

10) Clarify whether Council Action is required to remove properties
from the Atlas. - We point out that the Atlas was compiled by
MNCPPC. As a consequence we suggest that the ordinance be
clarified to reflect that MNCPPC can add to and remove
properties from the Atlas or from any successor list.

11) Where appropriate, include standards for future regulatory
action in amendments to the Master Plan. and require that the
HPC must follow such standards. - The Department concurs with
this recommendation and strongly suggests that MNCPPC continue
the precedent it is setting in the proposed Takoma Park Historic
District. which includes delineation of resources as primary,
secondary and non-contributing resources and proposed guidelines
for review of each type of resource. We urge that master plan
amendments be clearer not only with regards to how the HPC
should regulate change but also with regards to environmental
setting.

Master Plan amendments should not deal solely with the historic
aspects of a site or resource, but should take into
consideration what other existing master plans propose for the
area or property. As an example the Hyattstown Historic
District Amendment is in conflict with transportation plans
which propose the widening of Rte. 355 through Hyattstown.
There is a need for MNCPPC to. in amendments to the Master Plan
for Historic Preservation. make sure that the amendments are not
in conflict with other master plan documents, or where there is
conflict to recommend which plan should take precedence, or to
suggest mitigating factors to take these plans into account.
The law needs to be made clear to state clearly that the HPC is
bound by the language of the master plan.
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12) Authorize the HPC to delegate approval of routine HAWPS to
staff. as well as minor modification. - Though we agree in
principal. this recommendation truly requires major rewriting of
the law. The law authorizes the commission to review HAWPs and
place conditions on a permit issued by the DEP. Staff cannot
make these decisions without major changes to the law. The law
should most probably be rewritten to allow for various types of
HAWPS. based on whether the proposed construction. alteration or
demolition etc. substantially impacts upon the historic site or
resource within a historic district. Changes having substantial
impact should be sUbject to the full HAWP process; changes which
do not have sUbstantial impact should be reviewed and approved
at the staff level. The law should define the term substantial
impact. Also a mechanism needs to be developed to allow for
minor changes to an HAWP which are required due to field
conditions. This mechanism should be in line with the present
field modifications which are allowed for building permits.
This would take care of the approval of field changes without
the requirement that applicants apply for a retroactive HAWP.

13) Simplify the process for HPC action on simple and uncontested
HAWPS. - The HPC chair recently implemented such a process. The
recommendation made in 12 above should remove this concern;
however. the HPC needs to have in the law the right to do an
expedited review of uncontested HAWPs.

14) Authorize Director of DEP to delegate to DHCD the intake of
RAWPs and the inspection of HAWPs. - The Department has some
difficulty with this recommendation. The main reason for having
DEP accept the application is that the HAWP is necessary for an
applicant to receive a building permit. The HAWP is part of the
building permit process. There is also a need to indicate
clearly the date on which an application is accepted. since
decisions must be made within certain time frames. DEP is
ideally suited for this purpose.

There needs to be clarification of what constitutes an
acceptable submittal for a HAWP (the law states that the HPC
sets the application requirements). Also DEP and DHCD should
work together to train intake staff at DEP on a regular basis on
the criteria by which to jUdge the completeness of a HAWP
application.

Regarding inspection of work undertaken under an approved HAWP.
such inspection should be undertaken as part of the building
permit process. Recently in transmitting its conditions on an
HAWP to the Director of DEP. the HPC has stated that the HAWP is
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to be made a condition of the buildinq permit. This allows DEP
to enforce the HAWP throuqh the buildinq permit and construction
process.

DHCD presently inspects for housinq code violations and. under a
deleqation from the director of DEP. for demolition by neqlect.
Both types of violations have to do with neqlect of structures.
HAWPs have to do with chanqes. new construction etc. DEP. with
its knowledqe of the buildinq process. is much better suited to
inspect construction for compliance with the HAWP. It also is
important to note that the HAWP and the buildinq permit must be
in aqreement with each other. Havinq DEP do intake and
inspection ensures that DEP will have an active role with
reqards to any structure sUbject to a HAWP.

We also suqqest that the law be chanqed to require a HAWP only
for work which requires a buildinq permit. Effectively. the HPC
cannot enforce the HAWP requirement for work that does not
require a buildinq permit.

1S) Forward copies of selected HAWPs to MNCPPC staff. - The
Department notes that. thouqh HAWP applications are not
necessarily forwarded within 3 days to Planninq Board. the
Historic Preservation Planner for the Planninq Board does
receive a complete packet prior to each meetinq of the HPC.
This packet contains all the information that the members of the
Commission receive prior to an HPC meetinq. Planninq Board
staff is free to comment on any application.

16) Amend the law to require an approved HAWP prior to receivinq a
buildinq permit. - Our recommendation with regards to intake and
inspection (no. 14) responds to this. Not only should Article
24A be amended. but the section of the County Code dealing with
buildinq permits should also be amended to reflect this
requirement.

17) Amend the law to clarify the time period for HPC action and
consider extension of the deadline for HPC action. - Our
response to Recommendation 3 partially deals with this. In
addition. we make the followinq comments. If the HPC remains in
essentially its existing format. it is imperative that the
deadline for action by the HPC be extended to 60 days from
filinq. This will allow the HPC to have one meetinq a month for
HAWPs and one for their advisory role. We point out that HAWPs
have to be advertised two weeks prior to the pUblic appearance.
and in order to place the advertisement. all HAWPs to be
considered have to be received three days prior to the
publishing of the ad. If we add in the three days that DEP has
to transmit. 21 days of the 4S day period have already elapsed.
If all HAWPs were scheduled for one meetinq a month. the
Commission could more effectively handle their advisory role.
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Also the time necessary for them to render a decision should be
adequate to allow the HPC to render its decision on a case at
its next regularly scheduled meeting. The Commission presently
meets on the 2nd and 4th Wednesdays of the month. Occasionally
three weeks occur between meetings. so that and a minimum of
three weeks should be the time allotted for decision rendering.
However. in cases where a hearing examiner has taken the record.
a longer period such as 30 to 45 days should be allowed. so that
the HPC would have the necessary time to review the record.

18) Amend the law to require all decisions on HAWPs to be in
writing. - Currently the law only requires denials to be put in
writing. The suggestion that all decisions be in writing could
prove to be an excessive paperwork burden with each decision
requiring a background section. a findings of fact section and
the decision. For cases of significance where the proposed work
is such that the impact will have a major impact upon a site or
historic district. (example - Murray Case - new construction in
Kensington. approved with conditions) the argument can be made
that the approval should be in writing. but for the majority of
cases it is not necessary. A possible solution to assist the
pUblic could be a compilation of staff reports and the
developing of a form which would excerpt the minutes for each
approval. These could be arranged chronologically or by another
classification method and made available to the pUblic and would
require minimal additional work.

19) Authorize the Board of Appeals to stay issuance of a HAWP
pending the outcome of an appeal. - The Department supports this
recommendation without comment.

20) Amend Chapter 24A to include restoration or repair of damages to
a historic site. - We point out that this change should include
the requirement for historic resources in historic districts.
The Department supports this recommendation with the proviso
that DEP have the authority to issue such citations and
restoration orders as part of the building permit process.

21) Develop better techniques for informing the public about the
status of properties on the Master Plan. - We note that one
technique is already being used (thanks to Commissioner Wagner).
who revised the mailing list of the Preservationist. It is now
being sent to all Master Plan addresses. This indicates to
Master Plan Owners. we hope. the special status of their
property. The idea of working with the Board of Realtors has
been suggested previously. and the Department will explore this
option. We also note that plaques have been used previously.
We are currently seeking a supplier. Plaques were and would be
made available at cost to owners. in order not to have a
budgetary impact. If plaques were to be provided free of
charge. a cost of about $15 to $20 a plaque is the correct price
range.
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22) Develop materials and programs to better educate the pUblic
about the County's Historic Preservation Program. - The
Department supports this ~ecommendation and points to three
steps being taken this fiscal year to improve the education
aspect of the HPe's role - The chair of the HPC has planned a
thorough review of the uses of the Historic Preservation Grant
Fund to determine how best this could serve the mandated charges
of the HPC; one of these could be the redirection of the grant
program to promote the education aspect of the Commission.
Another educational tool is the "Preservationist" newsletter.
This newsletter. as previously mentioned. goes to all Master
Plan addresses. It is also used to explain procedures and to
educate the pUblic. The third step being taken is the
development of a brochure in FY 91 which will be used as an
education tool. We note. however. that increasing the HPC's
role with regards to programs and materials will have a
budgetary impact. Programs such as slide/tape shows or
brochures have associated costs. and in making these
recommendations. the OLO should identify a budgetary impact.

23) Improving the administration of existing historic preservation
programs. - The Department points out that the easement program
is a donation program (ie .• individuals may donate easements to
protect historic properties). The program was set up to assist
one entity (the Bethesda Farm Women's Market) and that entity
determined not to proceed with the donation of an easement.
Executive Regulations are to be drafted in the near future.
However. we also point out that without some tangible benefit to
property owners (ie,. compensation. right to develop etc.). the
easement program will most probably remain inactive.

Regarding the Historic Loan Fund. this fund was originally
funded with CDBG and County monies. Due to limitations imposed
by the federal government. including prohibition of funding
religious institutions for improvements to their properties and
major reductions in funding levels. as well as under
utilization. this program has not been funded in the past five
years. If the County were to determine that loaning funds to
restore historic properties is an important public purpose. then
county funds (general revenue or bonds) could be made available
for this purpose, This. of course. would have a budgetary
impact. If the program were to become active. the Executive
Regulations should be re-promulgated. Strong consideration
should be given to making the program available to non profits
only,

24) Retain the DHCD as lead agency with a separate office within the
Department and authorization of additional staff. - This
recommendation is broken into 3 parts by OLO and we will respond
accordingly.
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1. Establish an Histo~ic P~ese~vation Office within DHCD. - The
Depa~tment concu~s with this ~ecommendation. and at the p~esent

time is implementinq the physical sepa~ation of Histo~ic

P~ese~vation f~om the Division of Community Planninq and
Development. As of mid-winte~ 90-91. the staff assiqned to the
HPC will be housed within the Di~ecto~'s Office. CPD is beinq
moved to accommodate the new function of ~equlatinq Homeowne~s

Associations. and the HPC staff will ~epo~t in the nea~ futu~e

di~ectly to the Deputy Di~ecto~ of DHCD.

We note that most of the functions identified as pa~t of the
Histo~ic P~ese~vation Office ~esponsibilities a~e p~esently the
functions done by the staff within CPD. The items identified as
public out~each a~e al~eady ca~~ied out by the staff with some
assistance f~om othe~ Division staff. Althouqh these items may
not be ca~~ied out to the extent the HPC p~efe~s. it is
impe~ative that p~io~ities within the ove~all HPC staff wo~kload

be obse~ved. We point out that the fOllowinq activities a~e

cu~~ently unde~taken by the staff.
°d~aftinq of co~~espondence fo~ the chai~.

°assistinq the chai~ to set the aqenda and wo~kload.

°attendinq HPC meetinqs and maintaininq HPC minutes and
~eco~ds.

°manaqinq HAWPs f~om ~eceipt f~om DEP to t~ansmittal of
conditions of HAWPs to DEP.
°fo~mulatinq staff ~ecommendations fo~ HAWPs and fo~

sUbdivisions.
°d~aftinq. with the assistance of the County Atto~ney's Office.

HPC decision (denials and complicated cases).
°ensu~inq due p~ocess.

°p~esently a~~anqinq fo~ ~esea~ch th~ouqh cont~acts on histo~ic

~esou~ces.

°o~ientinq new membe~s.

°administe~inq the q~ant p~oq~am and the tax c~edit p~oq~am.

°p~ovidinq info~mation on a ~equla~ basis to the pUblic.
°Othe~ activities unde~taken at p~esent include: the educational
exhibit at the County Fai~ and the Ethnic Festival: manaqinq of
the CLG q~ant. includinq ~esea~ch on sites: manaqinq the
newslette~ "The P~ese~vationist": maintaininq and updatinq the
list of maste~ plan sites fo~ DEP. and makinq ~ecommendations to
DEP with ~eqa~ds to dete~minations of substantial alte~ation.

2. C~eate a new senio~ staff position to manaqe the office. ­
The Depa~tment concu~s with this ~ecommendation. and p~esently

is explo~inq the possibility of upq~adinq the histo~ic

p~ese~vation specialist position to a senio~ staff position.
The Depa~tment plans to ~equest one additional staff fo~

histo~ic p~ese~vation: howeve~. bUdqeta~y const~aints may make
this difficult. We aq~ee with the title of Histo~ic

P~ese~vation Office~ fo~ the senio~ position. We do need to
point out that the Histo~ic P~ese~vation Specialist (P~oq~am

Manaqe~ 1) may be the w~onq classification fo~ the junio~ staff
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position. Personnel and Classification should review this
position in light of what recommendations are actually
implemented with regards to staffing.

3. Provide physical identification for Historic Preservation. ­
The Department concurs with the need for a sign stating
UHistoric Preservation Office" and notes that the telephone
lines dedicated to Historic Preservation are consistently
answered "Historic Preservation."

25) Continue enhanced level of legal assistance. - The Department
concurs and notes that the County Attorney has assigned an
attorney to DHCD who is also charged with giving legal advice on
historic matters. This attorney is physically located in the
Director's Office. Within the last 2 years the level of support
from the County Attorney has increased consistently.

26) Develop an annual seminar for all Commissioners. - This training
would be of great benefit to HPC and to the OLTA Board. It
would also greatly assist staff. We strongly support this
recommendation.

27) Schedule separate annual meetings between HPC. a Council
Committee. the County Executive and Planning Board. - DHCD takes
no position on this recommendation.

28) Provide for a formal follow up. - The Department concurs with
the need for a follow-up evaluation.

AvH/rap:2510B
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TO:

FROM:

MEMORANDUM

October 1, 1990 135a OCT - I

Andrew Mansinne, Jr., Director
Office of Legislative Oversight

A. Katherine Hart tl. Z~
Senior Assistant County Attorney

"'I ,I I' : I ':lw

RE: Draft OLO Report No. 90-2, A Description and Evaluation
of the Montgomery County Historic Preservation
Commission

I have reviewed a draft copy of OLO Report No. 90-2
concerning the description and evaluation of the Montgomery
County Historic Preservation Commission for legal sufficiency.
As usual, Karen Orlansky, Program Evaluator in the Office of
Legislative Oversight, has done an admirable and commendable job
in putting together OLO Report No. 90-2 on a subject matter
which has a long history to it.

I have read the entire report and believe the legal
issues discussed by the report are correct, and I have no
further comments concerning them. Of course, some of the
recommendations presented in the report do have further legal
considerations which must be addressed at a later date but do
not need further comment at this time. This office will be
assisting other departments and the Historic Preservation
Commission in order to implement some of the recommendations set
forth in the report.

Thank you for the opportunity to comment on the draft
OLO Report No. 90-2. If you have any questions concerning this
matter, please contact me.

AKH:pae
0135.AKH:90.07627

-112-



ME M0 RAN DUM

October 1, 1990

TO: Andrew Mansinne, Jr., Director
Office of legislative Oversight

FROM: Robert K. Kendal, Director v\1 --LV V~CC;~ C
Office of Management and BUdget~~~"" ~- ~

SUBJECT: OlO Report No. 90-2, A Description and Evaluation of the Montgomery
County Historic Preservation Commission

Thank you for the opportunity to respond to this DRAFT report. As
usual, your staff has provided a very thorough analysis of the issues.

First, I would like to address my comments to those recommendations
that carry "notable fiscal impact" as described on page 73. These include:

• Recommendation 5: Amend the law to enable HPC members to be
compensated.

• Recommendation 24: Establish a separate Historic Preservation
Office ..• authorize an additional senior staff position.

• Recommendation 25: Continue to provide HPC with an enhanced level
of legal assistance.

• Recommendation 26: Develop an annual training seminar for all
commissioners ... and develop ongoing training for County staff who
have primary responsibility for providing support to a County­
appointed board, committee, or commission.

Regarding Recommendation 5, I believe the Council should decide this
question as a matter of equity based on the duties of the HPC members compared
to comparable commissions. The fiscal impact would need to be calculated and
acknowledged, of course.

In the other three cases I am concerned about the fiscal
implications. In the event of tight fiscal circumstances, the Council, the
HPC, and the DHCD may have to consider alternatives in addressing the stated
needs while not being a significant burden to the County's budget. In
particular, I believe that use of existing resources should be fully explored
for Recommendation 24, including possible Council reconsideration of mandated
HPC activities to accomplish with eXisting resources those activities that
Council feels are the highest priorities. Full discussion of the scope of
this Commission's functions should precede allocation of additional resources,
using OlO Report No. 90-2 as the basis for such discussions.

Office of Management &ad Budgec
Director's Office/Interagency Analysis & Review Division/Budgets Division

101 Monroe Street, 14th Floor, RocIcville, Maryland 208~0, 301/217-2789, 2820, 2800
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Andrew Mansinne, Jr.
October 1, 1990
Page 2

As regards Recommendation 25,1 am not clear from the description on
page 89 as to what additional funding would be required, since you are
apparently not recommending new resources for County At~orney support of the
HPC. The extent of what is being suggested should be fully explored with the
Office of the County Attorney to ensure that HPC expectations are realistic.

Recommendation 26 appears to be an excellent idea, and while some
cost may be involved, I would think it would be achievable within existing
budgets of those departments related to current boards and commissions.

As regards Recommendation 22 (develop materials and programs to
better educate the public), you do not indicate that this recommendation
carries a notable fiscal impact, when in fact it might. In particular, the
development and dissemination of County-produced education materials may have
serious cost implications. Alternative ways to support enhanced public
education should be fully explored with advocates of historic preservation
before any additional funds are expended for this purpose. The Historic
Preservation Grant Fund has funded many education projects, as is documented
in the report, and should continue to be considered for this purpose. Perhaps
more emphasis should be placed on grants with an educational focus.

Finally, I remain concerned about the combination in one commission
of both program advocacy and adjudication responsibilities. I believe the
County Attorney shares these concerns. The Council should, in my view,
consider separating these duties to ensure both the fact and appearance of
fairness in adjudication and to free program advocacy efforts from the
workload of cases to be judged.
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September 26, 1990

TO: Andrew Mansinne, Jr., Director
Office of Legislative Oversight

FROM: Meg Riesett, Direct~~f) ,
Office of Planning ~&l~~

SUBJECT: Draft OLO Evaluation of the Historic Preservation Commission

Thank you for the opportunity to comment on Draft OLO Report 90-2,
~li.ription and Evaluation of the Montgomery County HistQr:ll
~ ComrnliiiQn. I congratulate you on the thorough information
gathering, the high quality analysis and the clear writing. I concur
with most of the findings and recommendations included in the draft. I
have listed a few comments below.

1. Many of the problems associated with the Historic Preservation
Commission derive from shortcomings of the Historic Preservation
Ordinance. As your report notes, the Ordinance was adopted almost
ten years ago. With the experience of one decade, several areas of
the Ordinance merit reexamination and clarification, including:

• whether the Executive and Council must approve removal of sites
from the Atlas;

• the difference in protection afforded an individual resource as
opposed to a district;

• whether economic and fiscal circumstances should playa role in
master plan designation; and

• whether public access and visibility are relevant
considerations in master plan designation.

I suggest that the final report recommend that an inter-agency
working group conduct a complete review of the Ordinance and prepare
revisions for Council consideration.

Office of Planning Policies

Executive Office Building, 101 Monroe Street. Fourth Floor, Rockville, Maryland 208~0·2~89, 301/217.2430
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September 26, 1990
Page 2

2. At present, the Ordinance prov1des that every resource wh1ch meets
the cr1ter1a be g1ven the same level of protect10n. Recommendat10n
11 suggests that the Master Plan g1ve gu1dance as to the
character1st1cs of a resource that are more or less worthy of
protect10n. Th1s recommendat10n would allow the master plan to
ta110r the level of protect10n to the qua11ty or 1mportance of the
s1te -- a sort of gradat10n that w111 allow t1ghter restr1ct'ons for
more 'mportant s1tes and lesser restr'ct'ons for marg1nal s1tes. He
support th's recommendat10n. Th's techn1Que was used 'n the case of
the Montgomery Mutual bu'ld'ng 'n the Sandy Spr'ng H'stor'c D1str1ct
and proved useful 'n w'nn1ng Counc'l approval for the des1gnation.

Th's recommendat'on could have another benef'c'al effect. At
present, the HPC evaluates a potent'al master plan s'te at the
beg1nn'ng of the process, but has 11m'ted part'c1pat'on as the
amendment travels through the Plann1ng Board and Execut1ve on 1ts
way to the Counc'l. If master plans offer add't'onal gu'dance about
the level of protect'on afforded spec'al cases, HPC and the other
part'es 'nvolved 'n h1stor1c preservat'on dec1s'on-mak'ng w'll have
more opportun'ty for d'alogue.

3. The OlO draft recommends compensat'on for HPC members. He support
th's recommendat'on, espec1ally given past tens'on over the Question
of whether Comm'ss'oners or staff should represent HPC at Counc' 1
hear'ngs. By beg'nn1ng to compensate HPC members for the1r
serv1ces, a good opportun1ty ar1ses to clar'fy that attendance at
Counc' 1 worksess'ons 'S an expl'c't respons'b'l'ty of HPC membersh1p.

4. Recommendat10n-n'ne suggests that research of the rema1n'ng Atlas
s1tes should be performed by a new part-time permanent staffer at
the Plann1ng Department. I recommend 'nstead that th's task be
performed by consultant contract. As there are a f'n'te number of
s'tes rema'n'ng on the Atlas, there 1s no need to estab11sh a
permanent pos't10n. Consultants also could research newly
cons1dered s'tes not prev'ously 1dent'f'ed on the Atlas as the need
ar'ses.

A consultant contract would also keep a clearer d1st'nct'on between
the research function and the histor'c preservat'on plann1ng
funct'on. Th1s w'll lessen the opportun'ty for those who d1sagree
w'th des1gnat'on to charge that the research was comprom1sed either
by staff's personal pred'spos1t'on toward a s'te or by the 'nfluence
of others 'n the Plann'ng Department. (Although completely
unwarranted, s'm'lar accusat'ons have been ra'sed 'n the recent
past.)

Thank you for the opportun'ty to comment on the draft. Aga'n, I
congratulate you on the preparat10n of an excellent report.

cc: Karen Orlansky

MR:AT/ab
P4l3
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Tu:

FROM:

SUBJ£C f:

M E M 0 R A H DUM

October 2, 1990

lewis T. Roberts
Chief Administrative Office~D~

Edward U. Graham, Director~ ,
Department of Environmental Protection

Draft Ola Report No. 90-2, A Description and Evaluation of the
~ontgomery County Historic Preservation Commisslon

I nave reviewed the subject report and I am generally in agreement with
tne recon~endations of the Office of legislative Oversight (OlO).

However, I do not agree with recom~endation 14, page 82 of the report.
This reco~~endation concerns the transfer authority for the intake of
applications, issuance and inspection of "nistoric area work permits" (HAW?)
from the Oepar~nent of Environmental Protection (DE~) to tne Depar~~ent of
Hous i ng and COill:nunity Development (DHCD) by a IIMemorandum of Unders tandi ng ll

•

while I believe, for the reasons stated in tne report, that such authority
snould De transferred to DriCD; I do not believe the "~emorandum of
understanding" is the proper method to transfer SUCh authority. I recom~end

that Cnapter 24A oe amended to designate DHCU as the aut~ority for permits and
inspection. It is my experience tnat an internal document between departments
to solve a legislative snortcoming will confound citizens, foster resistance
to code compliance, and cause unnecessary conflicts wnen problems arise.

Anotiler concern of mine is that responsioi1ity for the maintenance of the
"historic pre,~ise address data base l' which resides in the building perl1it PtR
computer system, should be transferred to either DHCD or the Maryland-National
Capital ParK and Planning Commission (~-NCPPC). Currently this data base is
being maintain oy D£P, out only tnrough a coordinated effort with DHCO and
~-NCPPC. Since O£P neither designates nor eliminates properties from the
atlas or master plan it does not seem appropriate tnat the taSK of data base
maintenance should reside in DE~o ather data base maintenance
responsibilities have been separated from the Depar~nent with good success,
such as "building contractor" file which is maintained by the Office of
Consumer Affairs.

Again, witn the exception of my cOlllments above I concur witn OLO's
reco~nendations. The report accurately and fairly represents D£~'s role in
the enforce~ent of Chapter 24-A.

EUG:RH:2~3Sp Office of the Director, Department of EnviroDmenw ProcectiOD

101 Monroe Street, Room 627, Rockvi1le, Maryland 20850-2589. 301/217-2355
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ME M0 RAN DUM

September 24, 1990

of the Montgomery

Andrew Mansinne, Director
Office of legislative Oversight

William P. Garrett, Personnel DireFROM:

TO:

SUBJECT: OlO Report #90-2, A Description a d v
County Historic Preservation Commission

Thank you for the opportunity to comment on this very well written
and detailed report. My comments are directed toward the HPC support staffing
discussed in the report, particularly the classification of the Department of
Housing and Community Development (DHCD) employees ass1gned to provide HPC
staff support.

As Karen Or1ansky indicated in her draft report, the Personnel
Office conducted individual position classification studies of the two present
DHCD employees assigned to provide HPC staff support. Both positions were
reclassified as a result of this study; these reclassifications were effective
July 1,1990. The professional staff support position now classified as a
Program Manager I, Grade 23, was reclassified from Program Specialist II,
Grade 21, based, in part, on managerial/administrative responsibilities for
the HPC office. This position was recently vacated, and the Personnel Office
is advertising for this position (see the attached bulletin). As you will
note, the advertisement was prepared based upon the current classification of
this position as Program Manager I, Grade 23, and the advertisement includes
administrative/managerial duties.

In order that the recommendations contained in this report not have
a negative impact on the classification of this position, this currently
vacant position should be considered the "senior administrative/managerial"
position (referred to in the OlO report with the working title lIHistoric
Preservation Officer") and recruited on this basis. If, in the f~ture, the
Office of Management and Budget agrees to increase staffing as recommended in
the subject report, a new position could be created as the "technical" staff
support position. This position, if created, would not contain managerial or
administrative duties or responsibilities. As always, the Personnel Office
would need to examine a detailed position description for such a proposed
position in order to determine proper classification.

If you have any questions concerning this matter, please call me at
217-2284.

WPG:db
318...3x -=_-:--:-:::--:::--::-:-:-__P_erso_n_n_el_Off_ic_e _

Executive Office Building. 101 Monroe Street, 7th Floor, Rodtville, Maryland 20850
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Announcement No.: 08340080
HISTORIC PRESERVATION SPECIALIST*
,PROGRAM MANAG~

$32,326 - $53,544

d ·t D 1 e t 51 Monroe Street, Rockville, MarylandDepartment of Housing an Communl y eve opm n ,

Em 10 ee will rovide administrative and staff support to the Montgomer~ County ~istori~ .
pr~se~vation C~mmission (HPC). Duties include administering programs; lmpl~mentl~g POllCl:~,
actions and decisions of the HPC on a daily basis; arranging for and stafflng tWlce ~ mon
evening'meetings of the HPC; historic research ~nd site visit~; re~iewing anh~ pro~es~ln~ t.
architectural lans for Historic Area Work Permlts; recommendlng ~ltes for. lstorlC ~slgna.l0n
(Master Plan) Pincluding administration of consultant contracts; lmplementlng the HPC s actl0ns
and maintaini~g the HPC's records; administering historic preservatiorl grant programs; and

providing information to the public and serving as a liaison for the HPC with other public
agencies involved in the planning and permitting process.

MINIMUM QUALIFICATIONS: Graduation from an accredited college or university with a Bachelor's
Degree ;n history, architectural history, art history, historic preservation, preservation
planning, or related field, and three (3) years experience in historic preservation. (An
equivalent combination of education and experience may be substituted.)

SELECTION PROCESS: Applications of those individuals who meet the minimum qualifications for
this posit;on w;11 be reviewed to determine extent and relevancy of training and experience in
the following areas:

o Demonstrated knowledge of federal, state, and local preservation;
o Demonstrated knowledge of land use laws and regulations;
o Prior experience with a Historic Preservation Commission or similar

organization;
o Writing skills;
o Public speaking skills;
o Experience working with both public and private sector organizations.

Applicants who wish to receive consideration for experience or education in the above areas must
provide detailed information on their application/attachments which clearly indicates the
relevance of the;r exper;ence and professional involvement in these areas. As a result of this
process, applicants may be rated "Outstanding", "Well Qualified", or "Qualified", as
appropriate. Selected candidate will be required to complete a Financial Disclosure Statement.

CLOSING DATE: October 17, 1990
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ME M0 RAN DUM

October 4, 1990

TO:

. VIA:

FROM:

SUBJECT:

Karen Orlansky, Program Evaluator
Office of Legislative Oversight

William P. Garrett, Director~
Personnel Office ~~.(/I

Dennis Misler, Manager~
Organization Development and Training

Comments on Draft of OLO Report No. 90-2, A Description and
Evaluation of the Montgomery County Historic Preservation
Commission

Recommendation 26 of Report No. 90-2 calls for an annual training
seminar organized by the Organization Development and Training Section of the
Personnel Office for commissioners that serve on the County's adjudicatory
boards and commissions and their staff.

Training for this population would present us with several unique
problems, such as the breadth of issues that would need to be covered,
determining whether training needs are consistent from commission to
commission, timing the training in such a way as to encourage attendance, etc.
However, since this is an area for which no specific training is available, we
concur that an assessment of training needs and a deternlination of the
feasibility of such training should be made.

DM:cm

cc: Andrew Mansinne, Jr.

Personnel Office

Executive Office Building, 101 Monr~f2ro':' 7th Floor, Rockville, Maryland 20850
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October 5, 1990

CAPITAL PARK AND PLANNING COMMISSION
8787 Georgia Avenue. Silver Spring, Maryland 20910-3760

(301) 495-4605

Montgomery County Planning Board
Office of the Chairman

Andrew Mansinne, Jr.
Director
Office of Legislative Oversight
stella B. Werner Council Office Building
100 Maryland Avenue
Rockville,MD 20850

Dear~nSinne,
Thank you for the opportunity to comment on the draft copy

of OLD Report No. 90-2 on the Montgomery County Historic
Preservation Commission (HPC). I have consulted with a number of
our staff members who are actively involved in historic
preservation efforts - including Melissa Banach, Doug Alexander,
and Gwen Marcus - on this report and the following comments
reflect the staff's positions as well as my own.

First, I would like to emphasize that we have found the
overall report to be very complete, thorough, and well thought
out. It clearly represents a formidable analytic effort and is
particularly valuable in its detailed documentation of the
inception of the County's historic preservation program, its
evaluation of current practices, and its comparison of the
County's program to other jurisdictions in Maryland and elsewhere
around the United states.

Many of the recommendations contained in the draft report
deal with the structure of the HPC and procedure~ for dealir.g
with Historic Area Work Permits. We feel that the majority of
these recommendations are quite positive and will substantially
improve the ability of the HPC to deal with an increasingly large
and complex workload.

In addition, several of the major recommendations in the
draft report have a direct bearing on the Board's historic
preservation planning work. Our remaining comments will focus in
on these specific recommendations.

First, the recommendations that deal with the evaluation of
Locational Atlas resources are of special interest in that they
will affect the Board's workload and staffing. We strongly
support Recommendation #8 to establish a sunset date for the
Atlas and feel that the five year schedule for evaluating the
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rema~n~ng resources is realistic. In addition, we are pleased
that the recommendation recognizes the need to establish, by law,
a clear process for nominating resources in the future to be
considered for designation on the Master Plan for Historic
Preservation.

We also support Recommendation #9 to delegate responsibility
for researching remaining Atlas resources to our historic
preservation planning staff - adding one part-time researcher to
our current staffing level of two positions devoted to historic
preservation activities. CUrrently this function is distributed
among a variety of consultants hired by the HPC. We feel that
having the research on Atlas resources done by one staff person
who is familiar with and involved in the overall designation
process will make the evaluations more consistent and efficient.

It is important to note that it is our understanding that
this recommendation would not require additional funding, but
would rather mean that HPC funds currently utilized to hire
consultants for research projects would be transferred to the
Planning Board's budget to fund the recommended part-time
position. There are a variety of ways that this transfer of funds
could occur and a variety of ways in which the part-time research
position could be structured. We support the concept of folding
the researching function in with the rest of our designation
activities and are open to a discussion on the details for
accomplishing this.

Recommendation #10 calls for additional clarification of the
procedures for removing resources from the Locational Atlas. We
agree that this portion of the current ordinance needs to be
considered and improved.

In the discussion of Historic Area Work Permits, Recommenda­
tion #11 suggests that standards for future regulatory action be
included in the amendments to the Master Plan for Historic
Preservation which designate particular sites. It also recommends
that the ordinance be changed to specifically link the direction
provided in Master Plan amendments with the HPC's regulatory
function. We strongly support these recommendations.

The designation process currently does involve decisions and
guidance in the Master Plan which ultimately affects the HPC's
review of Historic Area Work Permits. Language is often included
in Master Plan amendments which provides direction on the nature
of environmental settings, the intent of historic designation for
a particular property, and even the building elements which are
of highest historical or architectural significance. The HPC has
always been very diligent in referring to the appropriate Master
Elgn guidance when reviewing Historic Area Work Permits and we
see the report's recommendation in this regard as the
continuation and expansion of a positive existing relationship.

2
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One of the few recommendations that we are concerned about
is Recommendation #15, which suggests that the HPC forward copies
of selected Historic Area Work Permit applications to our
historic preservation planning staff for review and comment. We
are very willing to work with the HPC on cases that go beyond
usual historic'preservation issues and begin to raise broader
planning concerns. However, we feel that it is important for the
division of responsibility between the HPC and our historic
preservation planning staff to remain clearly differentiated.

This division of responsibility that has evolved over the
last three years has come to mean that our historic preservation
planning staff deals with designation of historic sites and the
HPC deals with design review after a site has been designated.
clearly, there is overlap - the HPC participates in the
designation process and our staff looks at various proposals
(especially subdivisions) for Master Plan sites. However, the
basic distinction of duties - if it is to be continued - is
important to keep straight and to communicate to the public.

We are concerned that directing additional responsibilities
to our historic preservation planning staff for design review of
Historic Area Work Permits, while also recommending the creation
of an official "Historic Preservation Office" at DHCD
(Recommendation #24), will continue and even exacerbate existing
public confusion about who does what in terms of historic
preservation in Montgomery County.

We would suggest that our staff generally continue to focus
on historic preservation duties associated with designations,
subdivisions, and large-scale public projects, while leaving
design review of Master Plan sites up to the HPC and
their staff.

However, if it seems important for our staff to be involved
in the design review process, we would suggest that this may
demonstrate a need to reopen the issue of consolidating historic
preservation activities in the county under "one roof". OLO staff
did an excellent job of looking at the various options of where
the HPC staffing function should be located and there are clearly
problems and opportunities associated with each alternative.
Ultimately, it is essential for historic preservation activities
in this County to be conducted in the most efficient and effective
way possible, with maximum clarity and accessibility for the
public.

Perhaps additional consideration of the location issue is
warranted at this time. In addition, it would certainly be
important to assess the issue of the location of HPC staff when
the OLO does a formal follow-up to the current evaluation - in
FY 94 or sooner.

Finally, we are very pleased to support Recommendation #27
which calls for annual meetings between the HPC and the County

3
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Council, Executive and Planning Board. The Board has had annual
dinner meetings with the HPC for the past several years (in fact,
we have one scheduled for October 25th) and we have found them to
be productive and useful opportunities to share ideas and points
of view.

In conclusion, the draft OLO report on the HPC will be very
important and helpful in improving the effectiveness of this
Commission. It should go a long way towards solving problems that
have been identified in the historic preservation process over
the years. The impact on the Board's historic preservation
planning program will, we feel, be generally positive. It is,
however, essential to clearly define duties, responsibilities and
roles.

Sincerely,

Gus Bauman
Chairman

cc: Melissa Banach, Acting Planning Director
Doug Alexander, Chief, Urban Design
Gwen Marcus, Historic Preservation Planner

4

-124-



M E M 0 RAN DUM

September 27, 1990

Hearings
Philip J. Tier
Office of Zoni~~~

PROM:

TO: Andrew Mansinne,Jr.,
Office of Legislativ

SUBJECT: Draft OLO Report No. 90-2, A Description and Evaluation of the
Montgomery County Historic Preservation Commission CHPC)

Thank you for the opportunity to review your draft report. The scope
and depth of the report reflect a superb job by Karen Orlansky.

Our area of interest deals with Recommendation No. 3 authorizing HPC
to refer cases to our office. The recommendation has our full support and we
will be delighted to become part of HPC's administrative process.

PJT:gp

Office of ZoDiDg ud AdmiDisuuive HeariDp

100 Mary1aDd Avenue, Rockville, Mary1aDd 20850, 301/217-6660
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Excerpt From COlmty Code dlapter 24A,
Historic Resources Preservation

See. S4A-3. Master plan for historic preservatioD; criteria
for designatioD of historic sites or districts.

(a) As part of the general plan for the physical development
of that portion of the county within the Maryland.Washington
Regional District, there shall be prepared, adopted and approved
a master plan for historic preservation which shall constitute an
amendment to the general plan for the Maryland.Washington
Regional District. Such plan shall designate historic sites and
historic districts and describe their boundaries; it shall propose
means for the integration of historic preservation into the plan­
Ding process; and it shall suggest other measures to advance the
goals of historic preservation. •

(b) In considering historic resources for designation as his­
toric sites or historic districts, the planning board shall apply the
following criteria:

(l) Historical and cultural signi.fictJn.o& The historic resource:
a. Has character, interest or value as part of the devel­

opment, heritage or cultural characteristics of the county, state
or nation;

b. Is the site of a significant historic event;
c. Is identified with a person or a group of persons who

influenced society; or
d. Exemplifies the cultural economic, social, political or

historic heritage of the county and its communities.
(2) A.rchitectural and design .ignificance. The historic

resource:
... Embodies the distinctive characteristics of a type,

Deriod or method of construction;

-b. Represents the work of a master;
c. Poesesses high artistic values;
d. Represents a significant and distinguishable entity

whose components may lack individual distinction; or
e. Represents an established and familiar visual feature

of the neighborhood, community or county due to its singular
physical characteristic or landscape. (Ord. No. 9-4, § 1.)
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Appendix B

Listing of Montgomery County Preservation Fund Grants
FY 1987 - FY 1990

FY 1990

Grant Recipient

Woodside Historical Committee

Chevy Chase Historical Society

Montgomery Preservation, Inc.

Montgomery Preservation, Inc.

Historic Medley, Inc.

Historic Medley, Inc.

Town of Brookeville

Glen Echo Park Foundation

Peerless Rockville

Friends of the Red Brick Courtroom

Gaithersburg Heritage Alliance

Gaithersburg Heritage Alliance

Ad Hoc Committee to Save Hawkins Lane

Montgomery County Historical Society

\

Project

Book on the history of Woodside

Oral history project

Awards ceremony

Montgomery prize

Preservation of a display

Intern to staff museum

Comprehensive Plan

Model of Spanish ballroom

"A Day at the Old Baptist Ceremony"

Publication and program

Cataloguing and Reorganization of
Museum

Printing of brochures

Design guidelines

Feasibility study of Beall-Dawson
House

TOTAL:

B-1

Award

$ 6,150

$ 2,175

$ 950

$ 500

$ 450

$ 407

$ 5,000

$ 1,000

.$ 2,000

$ 2,500

$ 600

$ 600

$ 2,668

$ 2,500

$27,500



Grant Recipient

Town of Washington

Sugarloaf Regional Trails, Inc.

Montgomery Preservation, Inc.

Gaithersburg Heritage Alliance

Chevy Chase Historical Society

Capital View Park Historical Society

Volunteers in Archeology

Woodside Historical Committee

Chevy Chase Historical Society

FY 1989

Project

Feasibility study of renovation of
McCathran Ha.11

Preparation of National Register
nomination for Sugarloaf Historic
District

Montgomery Prize

Printing costs for Gaithersburg
driving tour

Sponsorship of a Chevy Chase
historical map and survey

"Phase I" of Capital View Avenue
streetscape plan

Continuation of the Valley Mill Dig

1989 Centennial celebration
1l1ustrated history

Recording and transcription.of oral
histories

Award

$ 1,500

$ 4,000

$ 500

$ 500

$ 2,500

$ 2,625

$ 1,800

$ 1,600

$ 4,000

Glen Echo Park Foundation

Gaithersburg Heritage Alliance

Slideltape program on the history of $ 500
Glen Echo Park

"Phase I" of historic photograph $ 355
collection

United Black Cultural Center

Historic Medley District

Preparation of project on the
history of Black enterprise and
entertainment

Photography of "Friends' Advice"
(Master Plan 18/15) for National
Register nomination

$ 1,500

$ 300

Maryland Mine Historical Project Restoration of the Gold Mine Water
Tower

Ad Hoc Committee to Save Hawkins' Lane Preparation of National Register
nomination

TOTAL:

B-2

$ 2,300

$ 1,180

$25,160



Grant Recipient

Historic Takoma, Inc.

Gaithersburg Business and Professional
Womens' Club

Town of Washington Grove

Capital View Park Historical Society

Germantown Citizens' Association

Chevy Chase Historical Society

RockVille/Magruder Archeology Club

Montgomery Community College

FY 1988

Project

Markers interpreting historic
structures

Living histories of women in the
work force

Video: "Town Within a Forest"

Landscape design for Capitol View
Park

Markers in historic district
denoting historic significance of
the area

Conduct oral histories of workers
and business-owners

Valley Mill Site project

Summer courses for high school
students

Award

$ 1,000

$ 500

$ 2,500

$ 400

$ 800

$ 2,500

$ 2,500

$ 1,450

Montgomery County Committee of the
Maryland Historical Trust

Montgomery Prize $ 500

Sandy Spring Museum

Sandy Spring Museum

Woodside Historic Commission

Photographic exhibit on historic
structures in the area

Hands-on activity packet

Photographic studies on the historic
structures of Woodside

$ 1,668

$ 2,050

$ 1,200

Chevy Chase Historical Society Purchase two videos on Maryland
history

$ 367

Gaithersburg Heritage Alliance

Historic Medley District

Gaithersbueg Heritage Alliance

Historic Medley District

Maryland Gold Mining

Chevy Chase Historical Society

Forest Glen Park Citizens' Association

Recreate turn-of-the-century funeral $ 2,325
operation

One-hour videotape on County flora $ 1,500

Tour to accompany Gaithersburg $ 500
walking tour

Seneca Schoolhouse program $ 1,000

Stabilization of the Maryland Mine $ 1,100
Blacksmith Shop

Archival photograph collection $ 500

History of Forest Glen Park $ 640

B-3 TOTAL: $25,000



Grant Recipient

FY 1987

Project Award

Kensington Local Advisory Committee

Third Maryland Infantry Regiment

Rockville/Magruder High School
Archeology Club

St~eet landscape plan 5 2,000

Recreation of Civil War-era infantry $ 1,220
companies

Field school for archeology students $ 2,833

Montgomery College Continuing Education Archeology field trips

Rosemary Zibart/Hands On Science

Rosemary Zibart/MCPS

Walter Goetz/MCHS

Historic Medley District

Historic Medley District

Chevy Chase Historical Society

Maryland Historical Society

Source: DHCD files.

Eight-week architecture curriculum
for elementary school students

Video on oral histories for 9-13
year olds

Historic mine project

Brochure on the John Pool House
arboretum

Endowment fund to pay teachers at
the Seneca Schoolhouse

Oral history project

Educational services for Montgomery
County

TOTAL:

&-4

$ 850

$ 1,400

5 1,000

$ 2,750

$ 1,347

$ 1,250

$ 2,500

$ 2,050

519,200



Appendix C

Historic Preservation Commissions:
A Comparison of MOntgomery County and Prince George's County Statutes

LEGAL
FRAMEWORK

COMPOSITION

MONTGOMERY COUNTY

• Article 25A and Article
28, Annotated Code of MD

• Chapter 24A, Montgomery
County Code

Nine members:

• Appointed by County
Executive and confirmed
by Council.

PRINCE GEORGE'S COUNTY

• Article 25A and Article
28, Annotated Code of MD

• Subtitle 29, Prince
George's County Code

Nine members:

• Appointed by County
Executive and confirmed by
Council.

• Must be County residents. • Must be County residents.

• The four fields of
history, architecture,
preservation, and urban
design shall be
represented by a minimum
of one qualified citizen.

• The remaining members
shall be selected "to
represent the
geographical, social,
economic, and cultural
concerns of the residents
of the County".

• One citizen with an
expertise in history. One
citizen with an expertise in
preservation. One
architect with an expertise
in urban design.

• One representative from
each of the following
groups: Prince George's
County Farm Bureau,
Municipal Association,

. Chamber of Commerce, County
Board of Realtors, Suburban
Maryland Home Builders'
Association, and a non­
architect from Prince
George's County Historical
and Cultural Trust.*

• To the extent possible, the
members shall be selected
"to represent the
geographical, social,
economic, and cultural
concerns of the residents
of the County".

* If no names are submitted by the groups, the County Executive may select any
other nominee.
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MONTGOMERY COUNTY

Regulatory

RESPONSIBILITIES 0 Authorizes the Director,
Department of
Environmental Protection
(DEP) to issue or deny
historic area work
permits for work on
property containing an
historic resource.

o Serves as appelate body
on demolition by neglect
decisions.

PH!NC! GEORGE'S COUNTY

Regulatory

o Authorizes the Director,
Department of Environmental
Resources (DER) to issue or
deny historic area work
permits for work on
property containing an
historic resource.

o Decides on demolition by
neglect cases.

o Designates property on
the Master Plan for
Historic Preservation.. '*Appeal is to the Council.

Advisory Advisory

Makes recommendations Makes recommendations
regarding: regarding:

0 Designation of sites 0 Subdivisions, site plans,
on the Master Plan for special exceptions and
Historic Preservation. zoning map amendments

affecting historic
0 Subdivision proposals. preservation.

0 Programs and legislation 0 Programs and legislation
concerning historic concerning historic
preservation. preservation.

0 Updates to the Locational 0 The upkeep and use of
Atlas and Index of publicly-owned historic
Historic Sites in properties.
Montgomery County.

'* If a municipality objects to a historic district boundary, a 2/3rds vote by
the Council is necessary to override.

C-2



MONTGOMERY COUNTY

Educational

PRINCE GEORGE'S COUNTY

Educational

RESPONSIBIUTIES • Serves as information • Serves as information
(cont'd) clearinghouse on historic clearinghouse on historic

preservation in the County preservation in the County
for County government, for County government,
individuals, citizens' individuals, citizens'
associations, historical associations, historical
societies, and LACs. societies, and LACs.

• Provides information and • Provides information and
educational material to educational material to
the public. the public.

• Undertakes activities to • Undertakes activities to
advance the goals of advance the goals of
historic preservation in historic preservation in
the County. the County.

Administrative Administrative

• Appoints members to local • Appoints members to local
advisory panels to assist advisory panels to assist
and advise the commission and advise the commission
on the performance of its on the performance of its
functions. functions.

• Employs consultants or • Employs consultants or
other temporary personnel temporary personnel as
as needed. needed.

• Promulgates executive
regulations (method (2»
necessary for the proper
transaction of OPC
business, subject to
County Council approval.

• Promulgates rules and
regulations necessary
for the proper transaction
of business, subject to
Council approval.

• Maintains and updates an
inventory of historic
resources.

• Adopts architectural and
design guidelines.

Program Administration Program Administration

• Administers the historic •
preservation easement
program and any revolving
funds or grant programs
to assist in historic
preservation.

Administers any grant,
incentive, easement
programs, or other
preservation funds to assist
in historic preservation.



MONTGOMERY COUNTY

GENERAL
STAFFING

1) Technical/ • DHCD, Community Planning
Administrative and Development Division.
Support

PRINCE GEORGE'S COUNTY

• M-NCPPC, Area Planning
Division, Historic
Preservation Section.

2) Legal
Assistance

HISTORIC AREA
WORK PERMITS

• County Attorney. • County Attorney.

1) Intake

2) Enforcement

3) Appeal

• Department of • Department of Licenses and
Environmental Protection Permits (DLP).*
(DEP).

• Department of • Department of
Environmental Protection. Environmental Resources.

• Board of Appeals. • Circuit Court.

* In practice: M-NCPPC, Area Planning Division, Historic Preservation
Section.



Appendix D

Draft Schedule for HPC Evaluation of Atlas Resources

1 district 1 $ 500

6 resources 1 3 1 1 $2,000

7 resources 2 3 2 $1,000

58 resources 58 None
(estimated)

25 resources 7 4 7 6 1 $ 9,000

1 district 1 $ 5,000

M-NCPPC Locationa1 Atlas
*Update survef Categorization

Number of I I I I I Estimated Cost of
Resources/Districts I liill IV -V VI Additional Research**

Year of
Review Amendment

CY 90 Woodside

CY 90 N. Bethesda

CY 90 Aspen Hill

CY 91 Purge

CY 91 Chevy Chase
Historic District

CY 91 Potomac

CY 92 Travi1ah/Darnestown 26 resources 2 6 12 6 $10,000

CY 92 Eastern County 37 resources 2 2 5 27 1 $ 4,500

CY 93 Olney 31 resources 6 9 7 8 1 $11,000

CY 93 Western Co. (A)*** 34 resources 2 6 12 11 3 $10,000

CY 94 Western Co. (B)*** 45 resources 9 8 13 11 4 $15,000

CY 94 North County (B)*** 37 resources 6 13 15 3 $ 9,500

CY 95 North County (A)*** 53 resources 1 18 30 4 $ 9,500

* For an explanation of the categorization system, see excerpt from M-NCPPC's Atlas
Update Survey on the following page.

** The additional cost of research is estimated by allowing $500 per resource for all
resources in categories I, II, and III. The exception to this is the cost of research
for the Chevy Chase Historic District, which is estimated at $5,000.

*** Western County (A) • Planning Areas 12 + 16.
Western County (B) • Planning Areas 17 + 18.
North County (A) • Planning Areas 10 + 11.
North County (B) • Planning Areas 14 + miscellaneous resources.
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CATEGORIZATION SYSTEM

The following system was used to categorize the resources:

Category I: Outstanding resource architecturally and/or historically. Most
resources in Category I either maintain the highest level of
integrity or are invaluable as ruinous evidence of former
significant structures. Should be evaluated immediately for
Master Plan designation.

Category II: Very good resource architecturally and/or historically.
resources in Category II maintain their basic integrity.
be evaluated promptly for Master Plan designation.

Most
Should

Category III:

Category IV:

Category V:

Category VI:

Good resource architecturally and/or historically. Some
resources in Category III have a diminished level of integrity.
Should be evaluated promptly for Master Plan designation, but
with lower priority.

Marginal resource. Falls into one or more of the following
categories: 1) severely deteriorated, 2) heavily altered, 3)
architectural character not strong, 4) historical significance
not apparent, 5) only typical of a large number of comparable
resources. Lowest priority for evaluation for Master Plan
designation.

Resource which is either demolished or which could not be
located based on information given on survey form. Remove
demolished structures from Locational Atlas and, if after
further study the resources not located to date cannot be
located, remove from Locational Atlas.

Resource was inaccessible at time of survey.

Source: M-NCPPC Locational Atlas Update Survey, October 1989.
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Appendix E

Suggested Minimum Qualifications
for Historic Preservation Officer Position

• Professional level knowledge of the principles and practices of
management;

• Professional level knowledge of the methods and technology associated
with planning, formulating, analyzing, and implementing
administrative and management policies;

• Progressively responsible experience in program development,
implementation, management, and evaluation;

• Knowledge of historic preservation to include: architectural
history, styles and terminology; construction and/or restoration
methods and practices; and applicable federal, state, and local laws,
regulations, and programs;

• Proven ability to supervise staff;

• Ability to communicate effectively both orally and in writing;

• Ability to work tactfully, equitably and effectively with others to
establish and maintain effective working relationships with
government officials, communtty groups, and the general public;

• Familiarity with automation technology, as it relates to office
procedures and data collection and analysis.

Education: A Master's degree and four years experience in program
development, planning, public administration, or related fields,
with an academic background and/or experience in historic
preservation.
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